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Negotiating Territorial Sovereignty: Pufendorf to Vattel 
Benjamin Mueser 
 
It is now taken for granted that the globe is divided into mutually exclusive territories, each of which 
belong to a particular community. To be a political community, it is thought, means to have sole 
possession of a piece of the Earth’s surface and to have complete authority over that land. Yet the 
history of political thought has little to tell us about when and how this conception arose. I argue 
that the first complete statement of this doctrine of the territorial state emerged with Emer de 
Vattel’s The Law of Nations in 1758. Vattel’s doctrine synthesized three ideas which had been 
developing in the genres of natural law and the law of nations since the Peace of Westphalia: the 
state was supreme over its territory; it possessed independent moral personality; and it was tied to a 
permanent human community. This dissertation recovers the ideological resources of territorial state 
formation by tracing the philosophical roots of these ideas in Samuel von Pufendorf, John Locke, 
and Christian Wolff. I argue that although Vattel’s doctrine would appear as an ideal type, it was in 
fact provincially rooted in the narrow context of former dynastic fiefdoms in the Holy Roman 
Empire. I reach this conclusion through a spatial contextualist method of reading canonical texts in 
the natural law and law of nations traditions. I find that the shared linguistic practices that emerged 
to conceptualize and defend territorial states often relied upon assuming preexisting communities 
who laid claim to the land as their ‘native country.’ 
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1. Introduction 
 Max Weber defined the modern state as the “human community that (successfully) claims 
the monopoly of the legitimate use of violence in a given territory.”1 Aspects of this definition have 
received varying degrees of attention and have grounded thinking in political theory and 
international relations for decades. Political theorists have been concerned with how the monopoly 
of violence can be rendered legitimate, and the Weberian state is taken as axiomatic for international 
relations. According to the 1933 Montevideo Convention, recognition as a political entity requires a 
stable population, ability to keep international agreements, and a territory.2 It is assumed that to be a 
political community means to claim exclusive control over a territory. The territory itself, 
understood as the spatial extent of jurisdiction, remains a “given,” and its origins are rarely taken as 
politically relevant. 
But it was not always seen that way. Political order was not always identified with a ‘state,’ 
much less a monopolistic and territorial one. The growth of the territorial state was not only an 
institutional process, but also an intellectual one. As politics became increasingly associated with 
closed territories, discourses emerged across Europe to address the specifically territorial basis of 
that enclosure. This dissertation recovers these ideological foundations of territorial state formation 
within the states of the Holy Roman Empire. It returns us to moments in the seventeenth and 
eighteenth centuries that saw the emergence of the basic unit of modern international relations, 
when the notion that polities were fundamentally organized into territorially delineated legal districts 
was not a forgone conclusion. That process had old roots and long legacies, but the research here 
focuses on the period between 1648 and 1758, between the Peace of Westphalia that confirmed the 
 
1 Max Weber, “Politics as a Vocation,” in From Max Weber: Essays in Sociology, ed. and trans. H.H. Gerth and C. Wright 
Mills (New York, 1958). 
2 “Montevideo Convention on the Rights and Duties of States,” Council on Foreign Relations, accessed March 27, 2017, 
http://www.cfr.org/sovereignty/montevideo-convention-rights-duties-states/p15897. 
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principle of territorial organization in Central Europe and the outbreak of the Seven Years War, the 
first truly global conflict, incited by one territorial state (Prussia) invading another (Saxony).3   
The ideal typical understanding of the territorial state as a political form reached its zenith in 
the nineteenth century.4 But in the middle of the eighteenth century, the core features of that ideal 
were already clearly articulated by the Swiss jurist Emer de Vattel, who would emerge as the central 
theorist of the territorial state with his publication of The law of nations in 1758. Vattel himself came at 
the end of a century of new thinking about what it meant to be a political community in possession 
of territory, which he drew upon and synthesized. This dissertation offers an account of the 
philosophical roots of Vattel’s doctrine of the territorial state.  
The ideal type of the territorial state as portrayed by Vattel included the following elements. 
First, the state was sovereign over a limited tract of land, recognizing no superior externally and 
supreme over competitors internally. Its claim to sovereignty was not only a juridical ideal, placing it 
at the apex of all judgment. Sovereignty was also always somewhere, and claimed its apical authority 
within a defined territory. Territory was the theatre of expression for sovereign authority, and the 
mode of organizing and delineating different sovereign spaces.5 Second, the territorial state had an 
independent moral personality. It possessed its own will and understanding, although it could not 
act without being represented (by governments, assemblies, monarchs, etc.). But like sovereign 
authority, the personality of the state was rooted in a territory, and depended on a particular 
conception of political space. Third, the doctrine of the territorial state included a persistent human 
community in fixed geographic location.6 The state was not just a juridical designation across a zone, 
 
3 The Seven Years War officially started in 1756, but this dissertation ends with an examination of Emer de Vattel’s The 
law of nations, published in 1758, and largely in response to the war.  
4 The best example was Johann Kaspar Bluntschli’s The Theory of the State (1875), widely influential in both Germany and 
America. 
5 Jeremy Larkin refers to territory as the “a priori of International Relations.” From Hierarchy to Anarchy: Territory and 
Politics before Westphalia (New York: Palgrave Macmillan, 2010), p. 18.  
6 Gianfranco Poggi remarks that the state concerns itself with “the business of rule over a territorially bounded society.” 
See The Development of the Modern State, 1.  
 3 
but one that was tied to a community, which was identified in relation to a fixed and stable place. 
Territory underlay each of these constituent elements of Vattel’s doctrine of the territorial state. The 
sovereignty, moral personality, and human community of the state were each tied, in principle and 
practice, to a particular stretch of land.7 Although the vocabulary of the territorial state studied in 
this dissertation would develop through the genres of the law of nations and natural law, both of 
which pretended to universality, it was always a situated discourse.  
Each of the above elements were developed in the century before Vattel, by thinkers who 
attempted to provide a language that would both explain and justify territorial states within the Holy 
Roman Empire. The notion of sovereignty was first developed in England and France, but the 
Saxon jurist Samuel von Pufendorf gave it a territorial basis for states of the Empire. The moral 
personality of the state was most thoroughly developed by Pufendorf as well, with his 
conventionalist doctrine of ‘moral entities.’ Simultaneously, the critique of territorial division and 
conquest, studied in Chapter 3 through the lens of the ‘patrimonial kingdom’, also paved the way for 
a conception of the state’s independent and inviolable personality. The human community of the 
state was given form as a spatial entity in John Locke’s theory of native rights (Chapter 6) and 
Christian Wolff’s account of a self-perfecting nation in its own native country. Vattel would pick up 
each of these ideas, either implicitly or explicitly, and forge them together into doctrine of the 
territorial state and its core features which would prove to be longstanding. 
The ideas that Vattel adapted for his doctrine of the state were constructed against the 
backdrop of a conflict between rival political spaces – the limited space of the territorial state, and 
the expansive spaces of Empire and political Christendom. Other portions of the theory of the state 
were more thoroughly developed in other parts of Europe, both before and after the period studied 
 
7 Bluntschli, at the height of the nineteenth century German idea of the state, note that territory was foundational. “A 
permanent relation of the people to the soil is necessary for the continuance of the State. The State requires its territory: 
nation and country go together.” The Theory of the State, (Oxford: Clarendon Press, 1895), p. 23.  
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here. But the specifically territorial aspect of the state as a philosophical ideal type saw its clearest 
expression in a series of authors wrestling with the consequences of the changing constitutional 
structure of the Holy Roman Empire in the century after Westphalia.  
The period between the Peace of Westphalia and the start of the Seven Years war is 
particularly important for us today. The assertion of territorial nation-states has come back into 
vogue in the last decade. Facing the most acute immigration and refugee crisis in generations, 
America and European states have responded with the re-assertion of national sovereignty over their 
claimed territory. The most pressing problems for twenty-first century politics are ones that 
transcend any clean political division of space, as effective action on climate change and pandemic 
management require broad cooperation across borders.  
Territory itself is never a settled fact. It has always been a historical category that was 
contested both in its practice and philosophy. The examination of key texts in the formative period 
for the doctrine of the territorial state in Europe offered in this dissertation will help reveal why 
some aspects of the state remain so ‘sticky’ and will perhaps indicate how to move beyond them.  
 
Audience and Contributions 
This dissertation makes contributions to two literatures: the history of political thought on 
territory and sovereignty, and international relations scholarship on the origins of territorial states. 
By addressing lacunae and insufficiencies in both literatures, this dissertation aims to put the 
intellectual history of theories of territory into conversation with the historical sociology of territorial 
institutions. 
To the first, the research addresses the history of political thought literature on theories of 
territory in early modern Europe. Historians of political thought over the last twenty-five years have 
taken up the task of examining how early modern European imperialism and colonialism shaped the 
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development of theories of property and territory. Specifically, early imperialism made use of Roman 
law to justify their annexations,8 while property theory justified British settler colonialism in North 
America.9 Thus, historical theories of territory are understood almost exclusively through the lens of 
private property theory. There are good reasons for this. Not only was property theory actively used 
in the expansion of territory in the New World, but natural law philosophy about the origin of 
political order usually premised political life on the original private acquisitions of land. Thus, both 
establishing and undermining sovereignty relied on questions of whether property had been 
established. This recent trend in the history of political thought perhaps goes back as far as Carl 
Schmitt’s The Nomos of the Earth, which argued that the spatial organization of the globe originated in 
the great land-appropriations of Iberian empires, with little regard for the reorganization of political 
space within Europe at the same time.10  
While recent research has done much to reveal the intellectual foundations of imperial 
spaces, it has done little to reveal the same foundations for the space of Westphalian states. The 
tendency in the history of political thought has been to generalize from the colonial uses of territory 
to the meaning of early modern territory writ large. Theories of territory tailored to justify the 
expropriation of native land tell us much about the conceptual schema available for imperialism and 
colonialism, but it tells us little about the intellectual foundations of territorial states within Europe. 
The focus on property theory has been to the detriment of a more comprehensive understanding of 
 
8 Anthony Pagden, Lords of All the World: Ideologies of Empire in Spain, Britain and France c.1500-c.1800 (New Haven, Conn: 
Yale University Press, 1995); Anthony Pagden, “Fellow Citizens and Imperial Subjects: Conquest and Sovereignty in 
Europe’s Overseas Empires,” History and Theory 44, no. 4 (2005): 28–46; Antony Anghie, Imperialism, Sovereignty, and the 
Making of International Law (New York: Cambridge University Press, 2005); Lauren Benton and Benjamin Straumann, 
“Acquiring Empire by Law: From Roman Doctrine to Early Modern European Practice,” Law and History Review 28, no. 
1 (2010): 1–38; Lauren A. Benton, A Search for Sovereignty: Law and Geography in European Empires, 1400-1900 (New York: 
Cambridge University Press, 2010).   
9 Barbara Arneil, John Locke and America: The Defence of English Colonialism (Oxford, England: Clarendon Press, 1996); 
Andrew Fitzmaurice, Sovereignty, Property and Empire: 1500-2000 (New York: Cambridge University Press, 2014); David 
Armitage, “John Locke, Carolina, and the Two Treatises of Government,” Political Theory 32, no. 5 (October 1, 2004): 
602–27. 
10 Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum Europaeum (New York: Telos Press, 2003). 
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what these authors thought about territory. Moreover, the states that best represented the emerging 
territorial state were not Atlantic empires, but rather territorial states within the structure of the Holy 
Roman Empire, with little imperial ambitions of their own. Most thinkers studied in this dissertation 
worked for and cared most about the politics of these smaller states, which were in some cases not 
different from fiefdoms and collected family holdings. Indeed, in marking the contours of territorial 
states, they often sought to undermine traditional property theories, which made ownership 
contingent on productive use.  
In order to understand the philosophical foundations for the territorial state as distinct from 
empire, we have to turn our attention away from the New World and back to the Old. The defense 
and explanation of the Westphalian state was worked out through a different vocabulary from that 
of empire. Often these overlapped, as the notion of ownership and its relation to sovereignty was 
indeed critical for both, though in different ways. But the thinkers examined in this dissertation 
address what it meant to be a political society defined by shared territory through different lenses. 
To be sure, the territory consistently emerged as a form of collective property or ownership. But 
what that collective title meant, and its normative underpinning, was quite different from the 
normative framework that underlay private property. Property theory alone was insufficient to 
explain and justify the territorial bounds of states, and thinkers routinely reached for concepts that 
were outside the paradigm of property. Instead, the Pufendorf, Wolff, and Vattel developed 
philosophies of the territorial state that was based in the permanent bond between authority, land, 
and a community. Their doctrines, which were diverse but composed of common linguistic 
practices, were developed in the idioms of natural law and the law of nations (ius gentium), but 
presented these as particularly situated languages.  
To analyze the space of the territorial state as distinct from the space of empire is not an 
attempt to recreate the imperialist division between Europe and the rest of the world. That division, 
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which had presented the system of European ‘states’ as the realm of order and law, had also 
presented much of the rest of the globe as terra nullius, vacant territory open to colonial occupation 
by the first European state to claim it. It was in this context that international law developed as a 
negotiation between European states over their mutual imperialisms. Moreover, the idea that entities 
such as France, England, Spain, and in the nineteenth century, Germany were states at home, but 
empires abroad was a form of methodological nationalism. It that insulated the ‘state’ from its 
relationship to empire, and obscured the complex ways that the conception and practice of the state 
actually developed through colonial experiments and experience. To examine the space of states as 
non-imperial is not to recreate that ideological division, but rather to provincialize a particular 
conception of political space that developed within the narrow context of intra-European political 
affairs among entities that did not have colonial prospects.  
The shift in focus not just to Europe, but to dynastic fiefdoms that had transformed into 
territorial states in central Europe, highlights a political context that problematized the territory of 
states but not (yet) empires. Even the concerns of these states could never be entirely separated 
from the context of European colonial conquest. Before Westphalia, the constitutional development 
within the Empire was colored Emperor Charles V’s struggle to maintain his far-flung possessions, 
including the Spanish colonies in America. And in the Seven Years War, it was Britain’s unofficial 
strategy in their rivalry with France to “Conquer American in Germany.” This meant allying with 
Frederick of Prussia to tie down French forces in Germany so as to defeat the French and gain the 
Ohio Country in America. Thus, the colonial priorities of the largest European empires impacted 
the politics of the new territorial states, even when those states had no direct imperial projets, 
especially in the second half of the eighteenth century. It is for this reason that the dissertation 
isolates the period 1648-1758, where the political concerns of German territorial states were most 
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directly concerned with asserting and maintaining their own territorial integrity – against the 
Emperor or predatory neighbors, including Prussia and France.  
The second contribution of this dissertation is to the international relations and historical 
sociology literatures on state formation. The conventional narrative about European state formation 
claims that 1648 marked the origin of a system of modern states.11 Those states are characterized by 
possession of territorial sovereignty. Yet that same narrative, when discussing the origin of the 
modern state (sans ‘system’) focuses almost exclusively on France and Britain, and to a limited degree, 
the Dutch Republic.12 These are taken as either representative or ideal typical units that make up the 
‘system’ of such states. It was, after all, in France and Britain that the theory of sovereignty as the 
apex of authority in a territory had its clearest articulations, in the work of Bodin and Hobbes. But 
the entities actually concerned in the Treaties of Münster and Osnabrück - The Holy Roman Empire 
and its imperial estates - are largely left out of the narrative. This dissertation aims to add to our 
understanding of the formation of both territorial states and a system of territorial states by bringing 
attention back to the units that were actually addressed in the treaties and that were first emerging as 
such entities in the late seventeenth-century. Moreover, it was these mostly-German states (such as 
 
11 Critics have claimed that there is substantially more continuity between the beginning and the end of the eighteenth-
century than the Westphalian narrative allows (See Benno Teschke, The Myth of 1648 : Class, Geopolitics, and the Making of 
Modern International Relations (London: Verso, 2003); Andreas Osiander, “Sovereignty, International Relations, and the 
Westphalian Myth,” International Organization 55, no. 2 (2001): 251–87; Stephane Beaulac, “The Power of the Westphalian 
Myth in International Law,” SSRN Scholarly Paper (Rochester, NY: Social Science Research Network, 2013).  
Nonetheless 1648 is still touted as a defining moment in the emergence of a system of territorial states. See for instance 
Daniel Philpott on the importance of 1648 in breaking a political Christian Universalism, Daniel Philpott, Revolutions in 
Sovereignty: How Ideas Shaped Modern International Relations (Princeton: Princeton University Press, 2001). 
12 See for classical interpretations of the modern state focusing primarily or overwhelming on the French and English 
cases, see Joseph Strayer, On the Medieval Origins of the Modern State (Princeton: Princeton University Press, 2005); Ernst H. 
Kantorowicz, The King’s Two Bodies: A Study in Mediaeval Political Theology (Princeton, N.J.: Princeton University Press, 
1957); Charles Tilly, Coercion, Capital, and European States, AD 990-1992 (Cambridge, MA: Blackwell, 1992); Hendrik 
Spruyt, The Sovereign State and Its Competitors: An Analysis of Systems Change (Princeton: Princeton University Press, 1994); 
Kenneth H. F. Dyson, The State Tradition in Western Europe : A Study of an Idea and Institution (Oxford: Martin Robertson, 
1980); John H. Herz, “Rise and Demise of The Territorial State,” World Politics 9, no. 4 (1957): 473–93, 
https://doi.org/10.2307/2009421. See for contrast, Paul Coles, “The Origins of the Modern State: A Problem in 
Political Formation,” Western Political Quarterly 10, no. 2 (June 1, 1957): 340–49. In his influential study of the growth of 
the idea of the modern state, with roots in skepticism and stoicism, Richard Tuck focused on three figures from France, 
England, and the Dutch Republic: Montaigne, Hobbes, and Grotius. See Richard Tuck, Philosophy and Government, 1572-
1651 (New York, NY, USA: Cambridge University Press, 1993). 
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Bavaria, Hesse-Darmstadt and Hesse-Kassel, Saxony, and Brandenburg-Prussia) that were in a 
process of explicitly arguing over whether jurisdiction should be defined by territory, and if so, what 
the consequences of that idea might be, and how best to explain it. Focusing away from large and 
long-standing national monarchies and toward the smaller dynastic states therefore draws our 
attention to the formation of an ideological discourse tailored specifically for territorial government.   
Focusing on the imperial states addressed in the treaties casts the importance of Westphalia 
in a different light. The key institutional development of Westphalia was its enshrinement of 
territoriality as a fundamental principle of government in the Holy Roman Empire. What the estates 
gained was not sovereignty, but rather a confirmation of their territorial supremacy (superioritas 
territoriales or landeshoheit) vis-a-vis one another. The word ’sovereignty’ was not even used in the 
actual treaties, but only appeared in later French translations.13 These states still existed within the 
feudal and federative structure of the constitution of the Holy Roman Empire, becoming formally 
independent only with its dissolution in 1806. Framing Westphalia as a watershed moment for 
territory, though not necessarily one for sovereignty, helps bring to the fore the relevant questions 
for authors writing about territorial states. For them, defining and defending territorial statehood 
was not only a matter of claiming jurisdictional independence domestically. It was also a matter of 
articulating what constituted the unity of the territory and who belonged to it.  
 
Defining terms 
 This dissertation makes use of several terms of art, which it would do well to clarify here. 
Most importantly, by ‘territory’ I mean the geographic extent of jurisdiction. A ‘territorial state’ is a political 
institution whose law claims validity in a limited geographic space. In the texts in this dissertation, it 
 
13 This point comes from Georg Schmidt, quoted in Robert von Friedeburg, Luther’s Legacy: The Thirty Years War and the 
Modern Notion of “state” in the Empire, 1530s to 1790s (Cambridge, United Kingdom: Cambridge University Press, 2016), 
22. 
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is also always clear that ‘territory’ is delineated by borders or some form of clear separation. The 
binary difference between one side of a border and another, one territory and another, distinguishes 
the bordered territory of a state from the fluctuating territories of empire, defined not by borders 
but by frontiers.14 Below, I discuss in more detail how we should understand territory as an 
institution of political order. 
 ‘Sovereignty’ is a term that evokes such ambiguity, connotes so many meanings, and affords 
so many interpretations, that some have suggested it should be done away with entirely.15 Traditional 
international relations scholarship defines sovereignty as the possession of a double claim to 
supremacy within a territory and autonomy outside of that territory. Sovereignty has also been the 
qualification for self-assertion as a member in the international ‘community’.16 In this dissertation, 
however, I adopt a minimal understanding of ‘sovereignty,’ only as a claim to exclusive authority and final 
judgment within a given territory. This understanding is closer to Max Weber’s definition of the modern 
state. This definition has two benefits. First, it excludes any claim to international standing.  
Although the ability to make diplomatic treaties with other states was a defining feature of 
Westphalia, the aspect of sovereignty focused on here is the philosophical underpinnings to its claim 
to territory. Second, this definition renders sovereignty as a ‘claim,’ not a fact or practice.  
 I also use the term imperium. Translated to both ‘empire’ and ‘command,’ imperium was a 
Roman law designation of supreme authority, applicable both to military and juridical offices. 
Authors in this dissertation frequently used imperium for a notion of supremacy, sometimes 
translating it to ‘sovereignty’ (although that term originated in the French ‘souveraineté’).  
 
14 On borders versus frontiers, see Friedrich Kratochwil, “Of Systems, Boundaries, and Territoriality: An Inquiry into 
the Formation of the State Systems,” World Politics, 39, no. 1 (1986), p. 35. 
15 These critical responses are well surveyed in Hent Kalmo and Quentin Skinner, “Introduction: a concept in 
fragments,” in Sovereignty in Fragments: The Past, Present, and Future of a Contested Concept (New York: Cambridge University 
Press, 2010), p. 1-5. 
16 See for instance the Penguin Dictionary of International Relations entry on ‘sovereignty.’ 
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 ‘Property’ is another modal term with many contested interpretations. By ‘property’ I mean 
the claim to a legal right to an object. It is often a claim to exclusive use against others, but not 
always. The holder of ‘property’ may be an individual or a collective, which for the notion of 
‘territory’ will prove to be important. A system of property denotes a mutual relationship among 
persons with respect to objects, distributing rights of usage and control. The legal aspect of a right to 
property in this dissertation usually refers not to positive law (unless otherwise noted), but to natural 
law, an idiom of philosophizing that nonetheless was considered by its contemporaries as a juridical 
discourse. By ‘ownership’ (proprietas) I mean the status of being a property holder over an object of 
property.  
 I also make use of two terms that bear explanation: dominium and allodium. Dominium was a 
term from Roman private law, denoting the rights and powers a person had in an object, often 
translated as equivalent to ‘ownership.’ Like imperium, dominium was frequently used in both natural 
law and the law of nations to designate an object as under the complete power of an owner. In 
modern natural law, dominium and imperium both variously described forms of political authority. But 
because dominium was derived from private law and imperium from public law, their applications were 
different. Dominium more frequently described the power of the owner, not the magistrate, and thus 
the holder of dominium was characterized as a dominus (‘master’).  
 Finally, allodium referred to a form of land ownership that carried no obligations to a higher 
lord. It was distinguished from feudal landholding, which obliged the holder to fulfil dues of service 
to a feudal overlord. Having allodium or allodial property meant having the widest scope of control an 
owner could have over their land.  
 
Territory as a political institution 
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Territory is often a slippery subject for political theorists and political scientists. Much work 
has been devoted to analyzing the politics that arise because of territory. The land that we occupy 
and where we make our lives has substantial impact on future prospects. The benefits available to 
those born in one territory versus the burdens imposed on those in another, or the restrictions 
placed on choice of movement across borders, are common subjects that puts front and center the 
importance of territory.17 Land is also still the most common cause of armed conflict, and a spate of 
recent work in international relations scholarship has tried to explain precisely why territory is so 
combustive.18 Yet territory itself is often dismissed as a ‘natural’ or ‘necessary’ background condition 
of politics, that must be taken for granted for our definition of the state to hold. Territory may be 
assumed to follow from the spatial fact of human life. Because humans must take up space, and 
their collective life must happen somewhere, it is easy to think that we must always organize ourselves 
into mutually distinct territories which undergird our political and social lives. But the spatial does 
not invariably produce the territorial.  
This dissertation proposes to study territory as a political institution, which has its own 
history and parameters. Theories of territory are not abstract arguments over freedom, the right, or 
the good, but are rather, in Jeremy Waldron’s terms, political political theory.19 Discussions of 
territory are discussions about how political life is inscribed physically on the Earth’s surface. 
 
17 Sarah Fine and Lea Ypi, eds., Migration in Political Theory: The Ethics of Movement and Membership (Oxford, New York: 
Oxford University Press, 2016); Anna Stilz, Territorial Sovereignty : A Philosophical Exploration (New York, NY: Oxford 
University Press, 2019); Sarah Song, Immigration and Democracy (New York, NY, United States of America: Oxford 
University Press, 2019). 
18 Scott Abramson and David B. Carter, “The Historical Origins of Territorial Disputes,” The American Political Science 
Review; Washington 110, no. 4 (November 2016): 675–98; Scott F. Abramson, “The Economic Origins of the Territorial 
State,” International Organization; Cambridge 71, no. 1 (Winter 2017): 97–130; David B. Carter and H. E. Goemans, “The 
Making of the Territorial Order: New Borders and the Emergence of Interstate Conflict,” International Organization 65, 
no. 2 (2011): 275–309; Hein E. Goemans and Kenneth A. Schultz, “The Politics of Territorial Claims: A Geospatial 
Approach Applied to Africa,” International Organization; Cambridge 71, no. 1 (Winter 2017): 31–64, 
http://dx.doi.org.ezproxy.cul.columbia.edu/10.1017/S0020818316000254; Nadav G. Shelef, “Unequal Ground: 
Homelands and Conflict,” International Organization; Cambridge 70, no. 1 (Winter 2016): 33–63. 
19 Jeremy Waldron, Political Political Theory: Essays on Institutions (Cambridge, Massachusetts: Harvard University Press, 
2016). 
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Specifically, it is an institutional form that separates the coercive domain of different political entities 
by drawing binary spatial boundaries. We can understand the institutional role of territory by 
considering the many practical aspects of political life that follow from the fact of territory: the 
structure of taxation; the definitions of citizen and alien; the scope of “the people”; the structural 
organization of participation and representation; the scope of the security obligations of the state. 
Particular answers to each of these become possible because politics is housed within a territory; 
other answers become possible when politics is organized differently. Politics could be housed in 
many different institutions, and I discuss below the variety of ways politics has been spatially 
arranged. In this sense, the history of theories of territory is the history of attempts to provide a 
normative foundation to a political institution.  
 
Four Aspects of Territory: Institutions, practices, spaces, ideologies  
In the seventeenth and eighteenth-centuries, political order across Europe coalesced into 
territorially distinct, mutually exclusive states. It was a process that involved both the evolution of 
government within states, and the hardening of borders between states. This process, dubbed ‘the 
territorialization of rule’, gives content to the non-inevitability of territory. To analyze and critique 
the politics of territory, it must first be denaturalized and historicized, so that it is understood not as 
a necessary given for political order, but a particular phenomenon that developed through long and 
contingent historical processes, which were themselves characteristic of a certain place and time. 
The growth of territory and territoriality have been studied from different angles in several 
disciplines, each of which highlight an important aspect of the historical development of the 
territorial state. In the following I outline three approaches and groups of literature that have 
addressed the historical development of territory in European states. I explain the difference 
between each of these approaches and a fourth approach, which is the focus of this dissertation.  
 14 
The first approach centers on the political institution of the territorial state itself. Literature 
on historical institutionalism, mainly from sociology and political science departments, has sought to 
explain the origin of the state that became hegemonic in the nineteenth century, and near-universal 
in the mid-twentieth. For a long time, the orthodox view was that the territorial state dated to the 
Peace of Westphalia in 1648. But recent scholarship has questioned that narrative, pointing out that 
the Peace was meant more to create a new stability within the Empire than to create territorial 
states.20 Scholars now look both earlier and later for the origin of the modern state.  
Looking earlier, medievalists have long pointed to the rise of national monarchies in Britain, 
France, and Spain in the twelfth and thirteenth centuries as the beginning of centralized, territorial 
administration.21 There are several explanations for what mechanisms drove territorialization. The 
most popular is the “bellicist” theory of state-making. In Charles Tilly’s influential theory, states 
developed extractive strategies (including law courts, regular taxation and police) to fund the cost of 
war (thus the “bellicist” logic). But these institutions, first justified for the cost of war, did not 
disappear in peacetime, but supported further state survival and expansion, creating a “ratchet 
effect.” Thus, in Tilly’s famous idiom, war made states and states made war, becoming a self-
propelling system.22 The ability of states to extract resources and the strategies employed depended 
on the resources of the territory. States could make the most use out of fungible capital from the 
land, and so the development of a money economy enabled greater extractive capability and greater 
 
20 Osiander, “Sovereignty, International Relations, and the Westphalian Myth.” 
21 Strayer, On the Medieval Origins of the Modern State; Kantorowicz, The King’s Two Bodies; Gabrielle M. Spiegel, “‘Defense of 
the Realm’: Evolution of a Capetian Propaganda Slogan,” Journal of Medieval History 3, no. 2 (January 1, 1977): 115–33; 
Gaines Post, Studies in Medieval Legal Thought: Public Law and the State 1100-1322 (The Lawbook Exchange, Ltd., 1964). For 
a more recent account of the medieval origins of states, and the critical role of the Catholic church in contesting the 
Empire, see Jørgen Møller, “Medieval Origins of the European State System: The Catholic Church as Midwife,” 
International Studies Review, (November, 2020). 
22 Cf. Bruce D. Porter, War and the Rise of the State : The Military Foundations of Modern Politics (Toronto: Maxwell Macmillan 
International, 1994); Youssef Cohen, Brian R. Brown, and A. F. K. Organski, “The Paradoxical Nature of State Making: 
The Violent Creation of Order,” The American Political Science Review 75, no. 4 (1981): 901–10. 
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war-making potential.23 Calling Tilly’s theory “bellicist” is therefore misleading, as it depends as 
much on economic preconditions as it does on war-driven logic.  
Tilly’s thesis spawned its own cottage industry and many attempts to apply it outside of 
Europe.24 But recent research complicates the thesis. Hendrik Spruyt argues that growing market 
economies in late medieval and early modern Europe made possible new coalitions, which in turn 
created a wide variety of new, independently feasible institutions. These ranged from the Hanseatic 
commercial league, to city states in Italy, to the early territorial state in France. Spruyt is keen to 
illustrate how the territorial state’s development was not linear and teleological, but rather its 
competitor institutions remained viable up into the eighteenth century. For a long time, territorial 
states co-existed with non-territorial, yet still feasible, forms of political organization.25 Daniel Nexon 
objects that the mechanisms in Tilly and Spruyt’s work did not in fact create the modern territorial 
state at all, but instead created the ‘dynastic-imperial state’, which in turn only gave way to the 
modern state when the Reformation created new social ties across old cleavages, allowing unified 
resistance.26 Scott Abramson argues that it was the economic capacity of states that allowed them to 
make war, which was not reducible to their geographic size. Thus, small urban areas where 
commerce quickly rebounded after the Dark ages remained capable of financing large armies. Large 
territorial states in Tilly’s examples only developed where commerce had not rebounded and power 
still depended on agriculture.27 Similarly, Benno Teschke emphasizes the continuity of class relations 
 
23 Tilly, Coercion, Capital, and European States, AD 990-1992. 
24 Jeffrey Ira Herbst, States and Power in Africa : Comparative Lessons in Authority and Control (Princeton, New Jersey: 
Princeton University Press, 2000); Victoria Tin-bor Hui, War and State Formation in Ancient China and Early Modern Europe 
(Cambridge: Cambridge University Press, 2005).  
25 Hendrik Spruyt, The Sovereign State and Its Competitors: An Analysis of Systems Change (Princeton: Princeton University 
Press, 1994). 
26 Daniel H. Nexon, The Struggle for Power in Early Modern Europe: Religious Conflict, Dynastic Empires, and International Change 
(Princeton: Princeton University Press, 2009). 
27 Abramson 2016. 
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through the early modern period, and argues instead that large territorial states did not emerge until 
after the spread of capitalism in the later eighteenth century.28 
While the mechanisms of state-formation in Europe are still debated, the literature helps 
gives substance to the claim that the territorial state is a historically contingent institution. It may 
appear that the exercise of political power always requires rule, and rule requires space, and space 
requires a location. But this does not mean that all ‘rule’ is territorial in the modern sense of mutually 
exclusive territorial division. The origin and development of the modern state illustrates not a 
unidirectional process of successive attempts at creating territorial rule, but rather fraught 
contestation between the state and other coexisting political forms. John Ruggie argues that these 
alternatives were often non-territorial.29 Prior to the growth of markets and towns in Europe, and 
for a long time afterwards, most rule was feudal in character. Political relationships were reduced to 
personal and private ones, so that political organization was more a matter of networks of fealty 
than territorial distinctions. This feudal organization lasted, variously across Europe in different 
forms, until the eighteenth and nineteenth centuries. As Peter Sahlins describes it, the pre-modern 
form of sovereignty was jurisdictional, not territorial, meaning that sovereignty consisted of claims 
over specific villages or certain domains of law,30 but had no use for territorial division. In many 
ways, the medieval Catholic Church itself was a non-territorial, yet still coercive, political institution 
with its own effective legal system.31 Outside of Europe, there existed various forms of kin-based 
organization, or, in the Mongolian case, a system of land-rotation where tribes claimed ‘the 
sovereign importance of movement.’32 Territory therefore is not an assumptive quality of politics. It 
 
28 Teschke, The Myth of 1648. 
29 John Gerard Ruggie, “Territoriality and Beyond: Problematizing Modernity in International Relations,” International 
Organization 47, no. 1 (1993): 139–74. 
30 Peter Sahlins, Boundaries: The Making of France and Spain in the Pyrenees (Berkeley: University of California Press, 1989). 
31 Harold Berman, Law and Revolution: The Formation of the Western Legal Tradition (Cambridge, Mass: Harvard University 
Press, 1999). 
32 Owen Lattimore, Studies in Frontier History: Collected Papers, 1928-1958 (Paris: Mouton, 1962). 
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is a contingent one characteristic of some institutions and not others. Mistaking all politics as 
inherently territorial can lead to what John Agnew refers to as the ‘territorial trap’ in international 
relations theory, where all relationships are reduced to territorial ones.33 
The second aspect of the territorial state that can be denaturalized and historicized is the 
sociopolitical practice of defining and controlling territory. Work in political geography has sought 
to explain how claiming power over a delimited space is not an instinctual mammalian practice, but 
rather a technique of control that humans find useful to use at certain times and not others. The 
geographer Robert Sack has given the most exhaustive study of the various practices of 
territoriality.34 For Sack, territoriality includes a range of possible strategies for controlling objects 
and persons via controlling their space. What this amount to is not the normative question of ‘who 
owns what land?’ and what they may do with it, but the practical one of, ‘What can one do with 
territory?’ or, ‘How does territory work?”  
Historians have explored the history of this practice as well, or the history of “the 
sociopolitical practices in which early modern and modern concepts of territoriality have been 
embedded.”35 For Charles Maier, creating territory for the modern state was both an internal and 
external process. Externally, it was a matter of establishing linear borders between states where there 
had been overlapping and piecemeal jurisdictions.36 In practice, establishing borders meant the 
transformation of the medieval strategy of impenetrable fortresses into the territorially impenetrable 
state, reaching its zenith in the military theory and projects of Marquis de Vauban in France. Peter 
 
33 John Agnew, “The Territorial Trap: The Geographical Assumptions of International Relations Theory,” Review of 
International Political Economy 1, no. 1 (1994): 53–80. See a similar, more recent argument in Jordan Branch’s critique of the 
use of Geographic Information Systems as a research tool: Jordan Branch, “Geographic Information Systems (GIS) in 
International Relations,” International Organization; Cambridge 70, no. 4 (Fall 2016): 845–69. 
34 Robert D. Sack, “Human Territoriality: A Theory,” Annals of the Association of American Geographers 73, no. 1 (1983): 55–
74. 
35 Charles Maier, Once Within Borders (Cambridge, MA: Harvard University Press, 2016), 9, 299n2. 
36 Kerry Goettlich argues that the emergence of linear boundaries is much later than often supposed, dating only to 
1900. Kerry Goettlich, “The Rise of Linear Borders in World Politics,” European Journal of International Relations 25, no. 1 
(March 1, 2019): 203–28. 
 18 
Sahlin’s path-breaking study of the development of linear boundaries in the Catalonian Cerdagne 
valley has shown both the instrumentality of local interests in forming national territories and 
identities, and the long coexistence of territorial alongside jurisdictional sovereignty.37 
Internally, territory was a matter of widening the scope of a single authority over a territory, 
surpassing internal competitors and standardizing law and administration. In practice internal 
territorialization took several forms, including regularizing permanent taxation, the growth of 
railroads and telegraphs, and steamships in the nineteenth century that made it possible for states to 
exercise power over larger and larger territories.38 The internal process of creating territory required 
not only extending power, but also gaining knowledge about geographic space amenable to rule.  
Thus, James Scott has pointed to this process of homogenization (and cadastral surveys of land 
ownership especially) for creating ‘legibility’ as characteristic of modern states, pointing especially to 
cases outside of Europe.39 Territorialization, however, was itself a staggered process, that occurred 
to a different degree and on different timelines across European states. Thus, historical monographs 
focus on a wide variety of highly particular processes in each region.40 Processes that led to territorial 
state formation in Germany are considered in more detail in Chapter 2. 
A third aspect of the territorial state is the concept of its spatial extension. The territorial 
state occupies a particular kind of space (or ‘spatial imaginary’), which itself can be distinguished and 
made the object of historical inquiry. Stuart Elden is responsible for the most comprehensive recent 
 
37 Sahlins, Boundaries. 
38 Maier, Once Within Borders. 
39 James C. Scott, Seeing like a State: How Certain Schemes to Improve the Human Condition Have Failed (New Haven: Yale 
University Press, 1998). 
40 See for instance: In England, John Brewer, The Sinews of Power : War, Money and the English State, 1688-1783 (London: 
Unwin Hyman, 1989). In France, James B. Collins, The State in Early Modern France (New York: Cambridge University 
Press, 1995); Josef W. Konvitz, Cartography in France, 1660-1848 : Science, Engineering, and Statecraft (Chicago: University of 
Chicago Press, 1987); Eugen Weber, Peasants into Frenchmen: The Modernization of Rural France, 1870-1914 (Stanford, Calif: 
Stanford University Press, 1976). In Germany, Thomas A. Brady, German Histories in the Age of Reformations, 1400-1650, 1 
edition (Cambridge ; New York: Cambridge University Press, 2009); Benjamin Arnold, Princes and Territories in Medieval 
Germany (New York: Cambridge University Press, 1991); William Bradford Smith, Reformation and the German Territorial 
State : Upper Franconia, 1300-1630 (Rochester, NY: University of Rochester Press, 2008). 
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work, inspired originally by Henri Lefebvre’s theory of the social production of space. Following 
Lefebvre, Elden has provided the most exhaustive effort trace the history and emergence of the 
modern concept of territory as a particular spatial imaginary. After tracing the political-spatial 
imaginary in thinkers since Classical Greece, he finds the answer in Leibniz’s theory of sovereignty 
as spatial, which he opposes to a Cartesian notion of extended substances.41  
 But the spatial conception of the state also relied upon a means of articulating it, which new 
research on the history of cartography helps illuminate. Since the reintroduction to Europe of 
Ptolemy’s Geography in the fifteenth century, mapping provided a new form of knowledge 
production about the power and claims of a political entity. Mapmaking techniques both grounded 
the territorial state’s claim to temporal authority in a place on the earth and introduced to European 
circles the means of a new form of knowledge. In Michael Bigg’s language, cartographic knowledge 
“came to define the shape of power and to constitute the object of state formation… The old 
dynastic realm was transformed into a distinctively new shape, the territorial state. This spatial 
rationalization was modeled on the map.”42 Jordan Branch looks at the effect of cartographic 
technology on how rulers conceptualized the space of their rule, and how this led to a self-
reinforcing process of creating ever-more territorially defined sovereignty.43 He notes that the 
practice of parsing rule along longitudinal lines originated in European colonies in the New World, 
and by ‘colonial reflection’ only later were they replicated in Europe.44 
 
41 Stuart Elden, The Birth of Territory (Chicago: The University of Chicago Press, 2013). For a political geographic 
argument for the construction of a space ‘internally’ to also be construction of an external space, see Philip E. Steinberg, 
“Sovereignty, Territory, and the Mapping of Mobility: A View from the Outside,” Annals of the Association of American 
Geographers 99, no. 3 (2009): 467–95. For another interpretation of the idea of territory as a social concept, see Jean 
Gottmann, “The Evolution of the Concept of Territory,” Information (International Social Science Council) 14, no. 3 (August 
1, 1975): 29–47. 
42 Michael Biggs, “Putting the State on the Map: Cartography, Territory, and European State Formation,” Society for the 
Comparative Study of Society and History, n.d., 385. 
43 Jordan Branch, The Cartographic State: Maps, Territory and the Origins of Sovereignty (New York: Cambridge University Press, 
2014). 
44 Jordan Branch, “‘Colonial Reflection’ and Territoriality: The Peripheral Origins of Sovereign Statehood,” European 
Journal of International Relations 18, no. 2 (2010): 277–97. 
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The space of the state as modeled by maps was drastically different from the rationalization 
of rule in the pre-modern era. Medieval Europe hardly used maps at all, and ones that were used 
were mostly non-spatial. Medieval Europe hardly used maps at all, and the few that survive are 
largely non-spatial. “Itinerary maps” illustrated a path to be taken from one location to the next, 
highlighting castles or abbeys along the way; world maps known as Mappa Mundi represented the 
earth as a single landmass, but had no political meaning.45 It simply was not convenient or useful to 
portray politics as inscribed geographically. Instead, the Domesday Book stands as a better example 
of how rule was summarized. Completed in 1086, the book surveyed as lists all the claims, rights, 
and obligations owed to the conquered Edward the Confessor, which would pass to William the 
Conqueror. It was the most extensive index of a monarchy’s power and included not a single 
geographic map. But in the sixteenth and seventeenth centuries, cartographers were increasingly 
employed by states both to depict and assert their rule over internal competitors and external 
neighbors.46 Maps were a means of depicting the space of authority as homogenous and evenly 
distributed across an extent of land that was not reflected in reality. Maps were thus claims to 
territorial rule, though rarely depictions of it.  
Finally, a fourth aspect of the territorial state that can be denaturalized and historicized is the 
philosophical underpinning of the state’s geographic extent. The three previous aspects of the 
territorial state seek to explain what the state is and how it came about and how it functions. But the 
normative content of territory challenges or explains why the state’s claim to a territory is legitimate; 
 
45 P. D. A. Harvey, The History of Topographical Maps: Symbols, Pictures and Surveys (London: Thames and Hudson, 1980). 
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why political rule should extended across land rather than subjects; what the proper scope of authority 
over territory is; and who has ultimate claim to that authority.  
Not all institutional and conceptual arrangements have attendant legitimizing theories. In 
fact, institutions more often than not develop through contingent circumstances, and represent 
unintended outcomes. When institutions are challenged, however, a justificatory discourse may arise, 
and it is in the course of this debate that normative theories underpinning institutions develop. 
These normative discourses can serve both to justify arrangements after the fact but are also useful 
in bringing about future ones. For instance, the claim that jurisdiction was territorial in nature was a 
useful argument used by territorial princes in the sixteenth century to extend their rule over imperial 
knights (discussed in Chapter 2).  
In this dissertation I argue that understanding the formation of territorial states requires that 
we understand what intellectual resources were available to justify the specifically territorial 
extension of rule. Even if normative principles are not the motivations for actions, they nonetheless 
structure how political goals are pursued. For instance, crafting a normative category for territorial 
states gave a particular form to princely ambitions for consolidation, which historically had taken 
myriad forms. In this approach, I view ideas as products of new institutional contexts, but also as 
contributing factors in ongoing institutional change. New institutional forms, like the territorial state, 
prompt reconsiderations of descriptive and normative categories, particularly when those institutions 
are challenged and become part of a justificatory discourse. In the following section I elaborate on 
my methodology for pursuing these questions in canonical texts.  
The normative foundations of territory have been the subject of great interest in the last two 
decades under the heading “territorial rights.” But while contemporary theory offers myriad 
approaches to justifying territory,47 there is little interest in the historical underpinnings of territory 
 
47 Although this literature has exploded in recent years, the essential reading would begin with: A. John Simmons, “On 
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and territorial rights. Margaret Moore even remarks that “it is difficult to pinpoint exactly when 
territory became associated primarily with the idea of a geographical domain of self-government, 
rather than understood simply as property.”48 She suggests that the early traces are visible in the 
1791 Constitution of France, but in this dissertation, I argue that a clear doctrine of territorial rights 
had taken shape long before then. 
There are several obvious reasons why territory has been neglected in the history of political 
thought. First, the main course of the history of political thought is concerned with source and limits 
of authority, the ‘monopoly of violence’ aspect of Weber’s definition of the state. Second, there is a 
tendency to reduce territory to a byproduct of a modern theory of sovereignty and the state. The 
“modern state” is generally used synonymously with the terms “modern territorial state” and 
“sovereign territorial state,” and the historical particularity of territoriality easily falls out of the 
analysis in favor of “sovereignty.” Thus, a history of the idea of the state or the concept of 
sovereignty is supposed to tell us something about the history of the territorialization of rule.49 But 
territory is a phenomenon distinct from both sovereignty and the state. Indeed, Annabel Brett has 
argued that the theories that appear to represent the height of the theory of sovereignty – the work 
of Jean Bodin and Thomas Hobbes – make hardly any mention of territory. On the contrary, the 
classical idea of sovereignty is rooted in a purely juridical metaphysics, she argues, and not grounded 
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in the space claimed by the sovereign.50 The focus on studying “the state” has actually drawn 
scholarship away from studying territory. 
Despite the traditional neglect of territory in the history of political thought, however, recent 
work has focused on theories of territory and their role in European imperialism. The occasion for 
this scholarship has been twofold. First, it is part of an effort to understand modern European 
political thought as a discourse not confined to Europe but responding directly to Europe’s global 
imperialism. Modern political thought was shaped during and by the Age of Discovery and Empire. 
Second, and closely related, historians of political thought have sought to understand the 
complicated relationship between liberalism and imperialism. Specifically, how was it that liberalism, 
premised on individual rights and freedom, could have been complicit in, or even created the 
conditions for, the territorial expansion of Europe through violent, unilateral means? What theories 
of territory did Europeans have at their disposal to justify their expropriations and conquests?51  
A massive amount of work has sought to understand this relationship, which crosses many 
genres. For claims to land specifically, Barbara Arneil has shown that Locke’s Second Treatise was 
intended to justify the unilateral acquisition of non-cultivated Indian land.52 Richard Tuck has traced 
the legacies of rival schools in international thinking, the humanist and scholastic, pointing to 
Grotius as the originator of humanist-inspired modern theories of liberal individualism, derived 
from reflecting on the state in the international arena rather than the reverse.53 David Armitage has 
pointed to the development of an ideology of British empire that tried to incorporate domestic 
Britain with imperial claims by reconciling ideas of dominium and imperium.54 More recently, Andrew 
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(Princeton: Princeton University Press, 2014). 
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Fitzmaurice has provided an exhaustive study of the genealogy of occupancy. Fitzmaurice is keen to 
offer a corrective to this field of research, that has taken many ideas (such as occupancy) to be 
inescapably imperial. On the contrary, he shows that both practitioners and authors used occupancy 
both as a weapon for and against imperial expropriation.55 Anthony Pagden has shown how lawyers 
for the Spanish crown used theories from Roman law to justify acquisition and sovereignty in the 
new world.56 New legal history has also sought to show how these more abstract ideas were used 
inconsistently by agents of empire, and also at times by its opponents as well.57 Beyond the discreet 
question of claims over territory in modern political thought and its imperial potential, there is also a 
wide scholarship on the variants of liberalism and their relation to empire.58 In Jennifer Pitts’s most 
recent work, she explores how the idea of the ‘international’ came about through asserting particular 
European norms as universally applicable.59  
But this literature, wide and varied though it is, has had peculiarly little to say about the 
particular conception of space of territorial states. While much research has focused on the 
justifications of extension of sovereignty outside the ‘domestic sphere’ into supposedly vacant 
spaces, little has been done to look at the normative underpinnings to claims within that domestic 
territory. The space of emerging territorial states, which constituted a fundamental reorganization of 
political life in Europe, has not received the sustained attention that imperial space has.60 This 
dissertation aims to make progress toward correcting that lacuna. 
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The territorialization of rule in European states was a totalizing process, which has engaged 
many academic disciplines. It encompassed changes in both the internal and external structure of 
political entities (including the definition of an internal-external binary to begin with); it both caused 
and was caused by new theories of the scope of governmental management; it took place in and 
created a new conception of the space occupied by political entities and modeled by cartography; 
and it prompted substantial changes in the accepted vocabulary and normative foundations of 
political order. The territorial state was an institutional as well as intellectual phenomenon. This 
dissertation contributes to the understanding of that phenomenon by tracing the philosophical roots 
of its first complete articulation in Emer de Vattel, which had developed through the law of nations 
and natural law in the seventeenth and eighteenth centuries.  
 
Methodology 
This dissertation uses a contextualist method to analyze the linguistic practices of canonical 
texts as artifacts situated in their historical time and place, in order to understand their conception of 
the space of social and political life. This method is composed of two aspects: contextualism and 
spatial reading. It is necessary first to say clearly what the subjects of study are. Concretely, my 
sources are major texts in the European natural law and law of nations tradition published in the 
seventeenth and eighteenth centuries, mainly from authors working within and for territorial states 
of the Holy Roman Empire. I choose these texts because they offer a window (but not the only one) 
into how early thinkers and practitioners of the territorial state adapted to an epochal shift in 
political and social space. This dissertation does not study ‘ideas’  as abstractions, but rather 
 
Natural Law: Pufendorf and Vattel,” Intellectual History Review 23, no. 3 (September 1, 2013): 289–307; Ian Hunter, Rival 
Enlightenments: Civil and Metaphysical Philosophy in Early Modern Germany (Cambridge, UK: Cambridge University Press, 
2001); Istvan Hont, “The Permanent Crisis of a Divided Mankind: ‘Contemporary Crisis of the Nation State’ in Historic 
Perspective,” in Contemporary Crisis of the Nation State?, ed. John Dunn, 1995, 166–231; Brett, Changes of State. 
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collections of shared linguistic practices expressed through text that are compared because they 
share a common context.  
My contextualist method borrows but also diverges from the “Cambridge School” approach 
to intellectual history.61 This approach, philosophically based in Quentin Skinner’s analysis of 
Austin’s and Wittgenstein’s language philosophy, involves reconstructing a linguistic context within 
which authors practiced and performed. The boundaries of what it is possible to articulate, and also 
to think, are determined, but not fixed, by the vocabulary or language in which an actor is situated. 
According to this approach, we can only understand what an author was ‘doing’ by understanding 
limits of what they could have meant by their linguistic context.62 Such contexts—sometimes termed 
a ‘language’ or ‘vocabulary’—limit the range of possible meanings, but they do not predetermine 
what is said and done. Reconstructing this context, through a wide and deep reading of 
contemporaneous writings that would have constituted the author’s world (materials ranging from 
the philosophical, pedagogical, and religious, to pamphlets, letters, and periodicals), allows the 
intellectual historian to identify ‘moves’ a historical subject could make. Such a ‘move’ is a 
performance by which they ‘act upon’ the vocabulary or vocabularies they inhabit, so as to change, 
alter, or innovate on them.  
A Cambridge School approach is a history of discourses and various moves within them.63 
Many contexts could be relevant to complete this sort of history of discourses, but most commonly 
it is a large quantity of contemporaneous and interlocutors. Because texts are understandable only in 
 
61 This Cambridge school is vastly internally diverse and only loosely suggests a group of intellectual historians working 
at Cambridge or coming from Cambridge advisors in the last 70 years. There is also diversity across time, as Skinner’s 
later work is less methodologically rigid than his earlier critical statements.  
62 Skinner, “Seeing things their way,” “Meaning and understanding in the history of ideas,” “Interpretation and the 
understanding of speech acts,” each reprinted in Visions of Politics, Volume 1: Regarding Method (New York, Cambridge 
University Press, 2002). See also Pocock, “The state of the art,” in Virtue, commerce, and history: essays on political thought and 
history, chiefly in the eighteenth century (New York: Cambridge University Press, 1985). 
63 Pocock, “Texts as events: reflections on the history of political thought,” reprinted in Pocock, Political Thought and 
History: Essays on Theory and Method (New York: Cambridge University Press, 2009).  
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relation to the linguistic contexts that give them meaning, this approach sees texts as firmly rooted in 
their place and time and unable to speak outside of either. There is no single notion of ‘territory’ or 
‘sovereignty’ that exist outside of space and time, but only various locutions that have been made 
with those terms, and which may (although not of necessity) be genealogically linked.  
It is on the last point that I depart from the Skinnerian contextualist method. The notion of 
‘context’ as a tool to interpret historical texts, which has become critical for new methodologies and 
insights in many disciplines,64 is not limited only to linguistic environments. As Patchen Markell 
remarks, the relevant contexts for the study of political thought may be as wide as “literary genres, 
technologies of publication, professional institutions, educational systems, labor markets and 
patronage relationships, social networks, and distributions of power and privilege that have helped 
make certain texts and their reception possible, as well as the events that have occasioned them and 
to which they respond.”65 It is therefore not a question of whether or not we need to read texts ‘in 
context,’ which is a truism, but instead what context is relevant for the topic at hand. The meaning of 
a text is relative to the question asked of it, and in this dissertation the question I ask the sources is 
not a granular one about authorial intent but rather what they can tell us about how political and 
legal thought adapted to the territorialization of rule in the Holy Roman Empire.  
The relevant context for this dissertation is the reorganization of political and social space 
within the Holy Roman Empire from imperial princely states to territorial states in the late 
seventeenth and early eighteenth centuries.66 In the following chapters, texts are read not strictly as 
linguistic performances locked in their narrow world of possible meanings, but as reflections on the 
 
64 See Burke, “Context in Context,” p. 152. 
65 Patchen Markell, “Unexpected Paths: On Political Theory and History,” Theory and Event 9, no. 1 (2016).  
66 It may be said that this framing is similar to Sheldon Wolin’s Politics and Vision, which traced transformations of 
European political thought as it moved spatially from Greek city states, to the massive Roman Empire, to the 
introspection of the church, and to later re-emerge in the space of the nation-state. For Wolin, a massive shift in the 
spatial locus of political life was an occasion to rethink (and often lose) a political vocabulary. See particularly Wolin, pp. 
12-18, and Chapters 3 and 7. 
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changing political space within which they were written, their authors lived, and which framed their 
political concerns and aspirations.  
To read and interpret texts in relation to their spatial context, however, is impossible without 
also reading them as linguistic performances that are meaningful within their own genres and 
vocabularies. The historical texts studied in this dissertation were written in particular idioms by 
authors with particular educational and political backgrounds, and directed toward particular 
audiences. If texts can speak to their spatial context, then it is only through the language that they 
are equipped with.  
This introduces the second methodological hurdle of the dissertation, what David Armitage 
has referred to as the “spatial dimension of context.”67 In the following chapters I aim to read texts 
in the history of political thought both from a spatial context and for spatial significance. Both of 
these require explanation. To the first, I read texts from the perspective of their spatial context. By 
‘spatial context,’ I understand the ways in which collective life is distributed across physical 
distance.68 Human life is always situated in myriad spatial contexts, including patterns of familial life 
and childrearing, networks of communication, information-sharing, trade, the distribution of 
learning and education, the boundaries of violence and ‘safety,’ patterns and sites of labor and 
 
67 David Armitage, ‘The International Turn in Intellectual History,” in Rethinking Modern European Intellectual History, p. 
235. 
68 It is a frustrating feature of the literature on numerous ‘spatial turns’ that space itself is notoriously difficult to define. 
For instance, the Sage Encyclopedia of Geography does not have an entry on ‘space’ alone, but only on ‘production of space’; 
and the entry in the Wiley-Blackwell Dictionary of Human Geography’s entry on ‘space’ instead provides of 
contemporary theorizations of and approaches to space, and recent critical inquiries into the production of ‘geographical 
knowledge’. Wiley-Blackwell Dictionary of Human Geography, 707-709. David Harvey poses the question in this way:  
‘The question ‘‘what is space?’’ is therefore replaced by the question ‘‘How is it that different human practices create and 
make use of distinctive conceptualizations of space?’’ (Quoted in the Dictionary of Human Geography, p. 708). 
“Conceptions of space,” has come to take the place of space as an object of research. This is because, according to the 
critical geographic method, “space” as an abstract does not have independent identity outside of being produced by 
political technologies, which create knowledge about different kinds of space, and in the process, also create those 
spaces. Nonetheless, we can relatively coherently talk about a Newtonian conception of ‘space’ which is a field of fixed, 
mathematical extension, within which many forms of social space can be conceptualized, created, and enacted. See 
Harvey, “Space as Keyword,” and John Randolph, “The Space of Intellect and the Intellect of Space” for best current 
summary of conceptual approaches to thinking about space in intellectual history.  
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production, and so on. The spatial dimension of context is the full range of human environments – 
“in rooms and buildings, streets and squares, cities and regions, countries and continents, empires 
and oceans.”69   
It is not only that spatial context ‘matters’ because it frames the experience of thinking and 
acting. This dissertation follows from the methodological premise that changes in conceptions of 
space alter the context of thought and action, and in so doing allow new modes of thought, 
prompted by the reconsideration of existing concepts, arguments, and audiences.70 With a new 
configuration of political or social space, new audiences may emerge, and others may become 
irrelevant. Old arguments that had appeared successful may no longer be tenable if their spatial 
conditions have changed. Old conceptual categories that succeeded sufficiently well in describing the 
political world may need reconsideration. More than that, a changed spatial context may make some 
forms of thought possible that had not been before. Reading in this vein is not something new. 
Historians of political thought are well-accustomed to analyzing the effects of changes in 
conceptions of space through transatlantic imperialism, colonization, and exploration. European 
encounters with new societies and cultures around the world in the early modern people prompted 
reconsiderations of nearly all foundational concepts.71 Turning to the nineteenth-century, historians 
have examined how the compression of space by new technologies (railroads and telegraphs) led to 
new understandings of empire and political life.72 
 
69 Armitage, “The international turn in intellectual history,” p. 241. 
70 This position has not been thoroughly developed by methodological literature, although Armitage (2014) gives the 
clearest statement. There is also abundant work that assumes the significance of changes in spatial context, even if they 
do not present it in those terms. Rosario Lopez (2016) argues that the turn toward the global in intellectual history is an 
attack on the idea of context itself, and Pocock (2019) responds that a turn toward globality is merely a shift in context 
rather than an abandonment of it. But neither give a rigorous statement about what a spatial context is, and as per 
Pocock’s suggestion, the turn toward the ‘global’ often actually suggests studying contexts and locations (especially 
outside of Europe) which have received too little attention from European scholars. 
71 Anthony Pagden, The Fall of Natural Man; Annabel Brett, Changes of State: Nature and the Limits of the City in Early Modern 
Natural Law; Sankar Muthu, Enlightenment Against Empire. 
72 Charles Maier, Once Within Borders (2016); Duncan Bell, “Dissolving Distance: Technology, Space, and Empire in 
British Political Thought, 1770–1900,” The Journal of Modern History 77, no. 3 (2005).  
 30 
The change in spatial context that I focus on is the transformation of dynastic fiefdoms in 
the Holy Roman Empire into a system of territorially exclusive states, which Chapter 2 explains. It 
was a shift of spatial context marked by both expansion and contraction. Political life and identities 
expanded in this period as intermediary figures in the feudal hierarchy, which had been the political 
center for most people, were overtaken by an increasingly pronounced single political life 
encompassing the whole territory. But they also contracted: Previously spatial ideas that portrayed 
political life across Europe as parts of a single fabric, such as political Christendom and the mantle 
of the Empire, were gradually pushed aside. This is a change that has been exhaustively studied from 
the perspective of historical institutionalism, but has rarely been presented as a spatial context 
against which to read the history of political thought. 
Reading for spatial significance also requires comment. Despite a recent turn toward ‘spatial’ 
readings of the history of political thought, there is currently not much clarity about what it means 
to do a spatial reading and how one ought to do it.73 This is in part because the traditional questions 
for historians of political thought are not immediately concerned with spatial ideas – e.g. freedom 
and liberty; will- or consent-based government; constitutionalism; separation of powers and the 
nature of sovereignty; secularism. Reflecting the difficulty, Annabel Brett writes that “to read for 
space in many of the canonical texts of the history of political thought… is to read deliberately 
against the grain.”74  
I address the difficulty of reading for space in two steps. First, I focus on sections of texts 
that explicitly deal with the relevant kind of space – territory. This is quite straightforward. For my 
topic, this usually means first considering the founding of the state in a location, and asking how the 
author portrays the process of building stable political life in a fixed landscape. The discussion of the  
 
73 See for instance the special issue of Global Intellectual History, which the author contributed to. 
74 Annabel Brett, “The space of politics and the space of war in Hugo Grotius’s De iure belli ac pacis,” Global Intellectual 
History 1, no. 1 (2016), p. 34. 
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founding in a location may be vague and abstract, which also tells the reader how important or 
unimportant spatiality was to the author,75 or the author might elaborate on what makes a location 
proper to a political unit – such as Machiavelli’s discussion of appropriate geography and resources 
in The Prince, or the theories of native country found in Wolff and Vattel, discussed in Chapters 7 
and 8. 
 Second, I examine sections of texts that directly problematize the territorial order of the 
state, which require the author to elaborate on the substance of territorial space. Many subjects 
could potentially have bearing on the spatiality of the state, but the ones that occur frequently in the 
genre of texts studied here are: conquest (the theory of under what conditions, if any, one political 
may spatially expand or contract through warfare); and the admittance of foreigners across borders, 
which prompts an elaboration of how spaces of human community map onto political space.  
 
Chapter Summaries 
This dissertation proceeds in the eight following chapters. Chapter 2 is a historical chapter 
that explains the contextual background of emerging territorial states, which were the main units 
addressed in chapters 3, 4, 7 and 8. The chapter examines the staggered process by which private 
dynastic fiefdoms transformed into territorial states, ending with the Thirty Years War. That process 
is studied from several perspectives, separately considering the institutional and practical 
developments that led to a consolidation of princely rule in more concentrated territories, and the 
intellectual, legal, and theological resources that supported that change. The chapter makes the case 
that the territorialization of rule in this context should be understood as part of a longer 
constitutional development of the Empire.  
 
75 For instance, we must assume that Hobbes’ commonwealth is somewhere, but he tells us very little about where that is. 
This would, prima facie, suggest that spatiality was not fundamentally important for Hobbes’s notion of the state. 
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The growth of territorial states in Europe in the seventeenth century opened up a range of 
new ambiguities about the status and consequences of territory. Each of the following chapters 
addresses one attempt to solve some of those ambiguities, and highlights the essential features of the 
doctrine of the state that would take shape in that attempt.  
Chapter 3 provides an analysis of the Grotian theory of a ‘patrimonial kingdom,’ in which 
rulers purportedly held their kingdom as a form of private property and its thorough rejection by 
eighteenth-century writers. The episode offers answers to the question: What exactly was territory, 
to what extent was it synonymous with a form of property, and what could be done with it? The 
chapter draws attention to the ubiquity of ‘dynasticism’ in early modern politics, and the importance 
of rejecting dynastic patrimonial ownership of territory for the emergence of territorial states. It 
proceeds to chart the critique of the patrimonial kingdom, stemming from a Lockean response, and 
premised on a territorial self-governing community. 
Chapters 4-7 are close studies of the approaches to territory in three authors, each of whom 
contributed to Vattel’s foundational theory of the territorial state: Samuel von Pufendorf, John 
Locke, and Christian Wolff, ordered chronologically. In Chapter 4, Pufendorf addresses the 
question: On what basis could territorial states claim authority, if not the inherent right of the 
dynastic ruler? He answers this with a reformulation of Grotian natural law in the wake of 
Westphalia. It focuses specifically on the doctrine of “moral entities” as a conventionalist approach 
to moral philosophy that underlay the particularly territorial nature of his political theory. That 
conventionalist approach also gave the most influential form on the continent to the theory of the 
moral personality of the state.  
Chapters 5 and 6 address John Locke’s approach, first through his theory of property and 
then through his theory of conquest. Chapter 5 is almost entirely critical, aimed at debunking the 
notion that Locke’s theory of property can produce a coherent theory of territory. Chapter 6 turns 
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to his theory of Conquest, little studied in the literature. The chapter addresses the questions: Is 
territory ever alienable? Is it possible for a people to lose their territory through force? I argue that 
Locke’s doctrine of “native right,” which he asserts as a perpetual collective right to inherit 
territorial, gives us a better understanding of how Locke actually understood the relationship 
between a permanent community and the land it occupied. While Locke’s political context was 
England and her colonies, Locke’s reading of natural law was particularly influential on later law of 
nations authors in Europe, especially Vattel. 
Chapter 7 returns to the continent and studies the Prussian philosopher Christian Wolff’s 
adaptation of Leibniz’s notion of perfection into a notion of “self-perfection.” With his “self-
perfection,” Wolff provides an answer to the problem of what exactly the moral scope of the 
territorial state was. Was it concerned morally or legally with perfection outside of its territory? How 
extensive was the responsibility for affairs within its territory? The chapter argues that the change 
toward self-perfection helped limit the moral scope of the territorial state to its own affairs and 
draws particular attention to the idea of territorial management and perfection, and its relation to the 
high point of German Cameralism. Wolff further elaborates his theory of the relationship between 
the territory and a human community through through salient distinctions between citizens, natives, 
foreigners, and exiles. 
The final chapter provides an analysis of Emer de Vattel’s theory of the territorial state. 
Vattel’s theory clearly articulates the territorial state as an ideal type. It was an independent moral 
person possessing territorial sovereignty, and representing a permanent human community identified 
with the space of the state. The possession of territory, which underlay the claim to both personality 
and sovereignty, was premised on a conception of the ‘nation’ as a moral person originally 
occupying territory and claiming exclusive ownership of it. In mainstreaming the paradigm of 
territorial ownership, Vattel never completely abandoned the patrimonial paradigm. Vattel’s doctrine 
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would become the standard approach to territory in international law well into the nineteenth 
century.  
The conclusion reflects on these chapters and identifies central themes. Collectively, these 
chapters offer a set of answers, with a shared but internally diverse vocabulary, to a set of 
ambiguities posed by the emergence of territorial states. They also offer an introduction to a 
genealogy of the territorial rights of states, which would be fully articulated by 1758. By the mid-
eighteenth century the ideological foundations of territorial states had been thoroughly developed, 
and many of the conceptual obstacles had been ushered away or incorporated into a new doctrine. A 
key piece of that development was the rejection of conquest as a legitimate means of acquiring 
territory. That doctrine claimed the whole of territory for a community that preceded the state and 
limited its moral scope to the boundaries of that land. The territorial state, as it emerged from Vattel, 
would be inseparable from an account of a community that underlay the state. The original 
intellectual resources for state formation also laid the foundation for the national theory of state. But 
that national theory was selectively applied. In Locke, Wolff, and Vattel, we find different 
approaches that nonetheless secured a form of ‘native’ territory for some, mainly Europeans but not 
exclusively, but denied it to others, especially indigenous peoples. While the notion of the society 
underlying the state in these texts were underspecified, the shared doctrine pinned the territory to an 




2. The Territorial State in the Holy Roman Empire 
I. Introduction  
 This chapter provides an overview of the intellectual and institutional developments in the 
German-speaking lands of the Holy Roman Empire that led to the emergence of a territorial state by 
the end of the seventeenth century. This dissertation examines the intellectual resources that were 
available for the ethical and philosophical consideration of territorial states. But that requires first an 
understanding of the institutional structures of those states. When Pufendorf, Wolff, and Vattel 
addressed states as independent entities, as studied in later chapters, precisely what sort of entities 
were they addressing?  
I focus on Germany and the Holy Roman Empire for four reasons. First, the growth of fiefs 
into territorial states highlights the specifically territorial aspect of state formation. Western 
European states are usually given pride of place because they best exhibited the growth of 
centralized and exclusive authority. But the state formation studied here coalesced around the 
consolidation of territory, and its intellectual resources were specifically focused on explaining and 
asserting territorial rights. The evolution of territorial states in Germany from the sixteenth- to 
eighteenth-centuries illustrates the importance of territory, not strictly sovereignty, in framing the 
modern state. 
Second, the development of territorial states in Germany is the best window into the 
changing and overlapping notions of private and public ownership, an ambiguous vocabulary which 
has been specifically inherited for the notion of territorial rights even today. Most of the units 
studied were not independent kingdoms from days of yore, but were originally princely fiefs, held as 
dynastic personal possessions from the Emperor. The key examples of German state formation – 
Bavaria, Brandenburg-Prussia, Saxony, Hesse-Darmstadt and Hesse-Kassel, Pomerania, 
Württemberg, Mackleburg – all began as some form of fief. They were understood as pluralities of 
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owned things by a dynasty, not as independently coherent political and spatial districts. Thus, 
examining the institutional and linguistic developments here better highlight the particularly 
confused language of “owning” a territory.76  
Third, it was in Germany in the seventeenth century that the state-system emerged. The 
modern state may have formed in varying degrees in France and England prior to the seventeenth 
century, but the system of territorially mutually exclusive and bordered states was an invention in 
international law unique to the settlements after 1648. However, the system of states that evolved 
was not necessarily a system of sovereign states. Their defining feature was the centrality of territory 
and territorial superiority as the organizing principle of government within the Empire. The state 
system enshrined in Westphalia was definitively territorial, but not at first sovereign. These states 
would assert themselves as sovereign later on, but in the mid-seventeenth century the absence of 
clear sovereignty only highlighted the centrality of territoriality.  
Fourth, it was within the public law of the empire that the language of ‘territorial rights’ was 
actually given name and form. While France and England developed notions of the impersonality of 
the political unit,77 and the single fountainhead of law and authority in the sovereign’s will, neither 
prioritized the spatiality of the rights conferred on that sovereign. By contrast, in sorting out legal 
ambiguities between competing imperial princes and vassals, previously diverse collections of rights 
and claims were legally consolidated in the notion of an ius territoriale and, more broadly used, the 
superioritas territorialis.  
 
76 France and England had their own instances of the language of ownership, but neither had ever actually been personal 
possessions in their entirety, and the language was more rhetorical or ideological than legally descriptive. See Herbert 
Harvey Rowen, The King’s State: Proprietary Dynasticism in Early Modern France (New Brunswick, N.J.: Rutgers University 
Press, 1980); Daniel Lee, Popular Sovereignty in Early Modern Constitutional Thought (New York, NY: Oxford University 
Press, 2016); King of England James I, King James VI and I : Political Writings (New York: Cambridge University Press, 
1994). 
77 David Runciman, Pluralism and the Personality of the State (Cambridge University Press, 1997). 
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 In the following section (II) I discuss the complex place held by Germany and the Holy 
Roman Empire within the literature on state formation. Section III, the longest, provides a 
reconstruction of the institutional growth of imperial fiefdoms from the late Middle Ages until the 
mid-seventeenth century. This includes first a discussion of the supposed medieval territorial state, 
demonstrating that princely fiefs in the late Middle Ages were in fact collections of holdings and 
rights, and not any single coherent state; an explanation of the constitutional structure of the Holy 
Roman Empire of the late medieval and early modern period; and the consolidation of princely 
authority in the sixteenth- and early seventeenth-centuries. Section IV considers the many 
intellectual resources available to justify and contest the consolidation of territorial authority 
reviewed in section III. These include Lutheran theological orthodoxy, new theories of 
governmental administration, adaptations of Bodin, and new legal vocabulary that prioritized the 
possession of territory for justifying jurisdictional rights. Section V provides a brief overview of the 
Thirty Years War and the articles of the Peace of Westphalia, arguing that the Peace’s main outcome 
was its confirmation of territoriality, not sovereignty, a fact often overlooked. Finally, Section VI 
considers two influential theories of the territorial state following 1648. One of these is dealt with in 
some detail, Veit Ludwig von Seckendorff, while the other, Samuel von Pufendorf, if considered 
only briefly, and examined in more detail in Chapter 4.  
 
A Note on sources 
For this chapter I am indebted to the scholarship of others who have clarified and compiled 
voluminous research over several generations on the changing nature of German territorial states in 
the early modern period. I am especially indebted to Robert von Friedeburg’s Luther’s Legacy (2016), 
Joachim Whaley’s Germany and the Holy Roman Empire (2 vols, 2012), Tom Brady’s German Histories in 
the Age of Reformations (2009) and William Bradford Smith’s Reformation and the German Territorial State 
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(2008). The difficulty of studying and researching this subject is two-fold. First, both the findings 
and the very terminology of studying the German territorial state before the Peace of Westphalia has 
undergone several changes in recent decades, such that sorting out what is now academically 
‘known’ is often unclear. Second, much of the most important research is unknown to scholars who 
do not read German and even to those who do but are not specialists of the period.78 I am therefor 
also indebted to the above authors for their summaries and discussions of research that I would not 
otherwise have been able to read and understand, especially Ernst Schubert’s Fürstliche Herrschaft und 
Territorium im späten Mittelalter (2006), a survey of recent research on the connection between claims 
to monarchical authority by princes and the assumption of territorial states, and Horst Dreitzel’s 
Monarchiebegrifee in Der Fürstengesellschaft: Semantik und Theorie der Einherrschaft in Deutschland von Der 
Reformation bis sum Vormärz, (2 vols, 1991),  an analysis of theories of monarchy and princely rights 
from the sixteenth- to nineteenth-centuries.  
 
II. The Puzzle of German State formation  
 The literature on state formation in the last few decades has focused largely on the history of 
early-modern (or sometimes medieval) France and England as two divergent but nonetheless 
representative paths toward the sovereign territorial state. This is largely a function of the definition 
of the state used in political science and sociological studies. While definitions vary, ‘state-formation’ 
is usually equated with centralization of governmental capacity over competitors, particularly the 
ability to tax, coerce resident populations, and develop advanced bureaucracies for managing the 
 
78 Whaley even cites the inaccessibility of research to non-specialists as a key motivation behind his massive study. 
Joachim Whaley, Germany and the Holy Roman Empire, vol. 1 (New York: Oxford University Press, n.d.), 10. 
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affairs of state.79 Both England and France offer emblematic cases of this process.80 Other European 
states are taken as peripheral examples of state-formation – Sweden as exemplary of the ‘military 
revolution,’ the Dutch Republic as a capitalist commercial state, or Prussia as a concerted effort at 
state bureaucracy. The sprawling administration of the Spanish Habsburgs is usually discounted as 
regressive, while Italy and Germany appear as encyclopedic fragmentation – by definition un-state-
like.81 The focus on centralization of governmental capacity is partially a product of Max Weber’s 
still influential definition of the state. It is also likely because of a fundamental presentism in the 
literature: State-formation is taken as a continuous process, not categorically different in medieval 
France and modern Thailand encompassing the development of institutions akin to the modern 
state in European history, but also a process observable in the 20th century. The difference, however, 
is that while features of the state identified above, such as centralization and bureaucratization, are 
observable in the world today, territorial coalescence is not.  
 The “modern state” is taken to be necessarily territorial, and defining features always include 
a degree of spatial unity. But the territoriality of the state is assumed to be a byproduct of attempts at 
centralization, the assumption being that rulers aiming to increase their control of their lands would 
need also to control them directly as a coherent territorial whole. The result is that state formation is 
practically equated with the supposed rise of absolutism. In this way, England and France appear as 
quite good case studies - each consolidated and centralized authority earlier than their neighbors, and 
 
79  J. P. Nettl, “The State as a Conceptual Variable,” World Politics; Princeton, Etc. 20, no. 4 (July 1, 1968): 559; Tilly, 
Coercion, Capital, and European States, AD 990-1992; Spruyt, The Sovereign State and Its Competitors; Daniel H. Nexon, The 
Struggle for Power in Early Modern Europe: Religious Conflict, Dynastic Empires, and International Change (Princeton: Princeton 
University Press, 2009). 
80 For a helpful comparison of state formation in France, England and Germany, see Sheilagh C. Ogilvie, “Germany and 
the Seventeenth-Century Crisis,” The Historical Journal 35, no. 2 (1992): 417–41. von Friedeburg, Luther’s Legacy, 18, 29–
30.  
81 Germans in the nineteenth-century even coined the term Kleinstaaterei to denote the fragmentation of territories. For a 
comparative analysis of the structure of various European states and the argument that the Spanish monarchy failed to 
reform its Renaissance structures, see Hugh Trevor-Roper, The Crisis of the Seventeenth Century: Religion, the Reformation, and 
Social Change (Liberty Fund, 1999), chap. 2. 
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each crafted theories of authority that recognized no superior inside their borders, a discourse 
developed directly in opposition to the pretensions of the Empire.82  
For these reasons, it may appear strange to look at Germany and the Holy Roman Empire 
for the formation of territorial states. The context poses several problems for the traditional 
approach. First, if state-formation focuses on the development of state-capacity, then princely fiefs 
are hardly the best examples. They functioned on a small economy of scale, and while princely 
houses did embark on some efforts at consolidation, it never reached the level of France or 
England. Second, in sharp contrast to other instances of state formation, these states were never 
fully sovereign but were always embedded in the larger Holy Roman Empire. The consolidation of 
power that they did gain was a gain of relative autonomy over lower nobles, vassals, and towns, a 
process that was often supported by the Emperor.   
The result has been an odd state of the literature. The treaties of Westphalia in 1648 are still 
marked as a turning point in the recognition of a sovereign territorial state, and yet the main parties 
to those treaties, and those that underwent the most institutional change following it, were states of 
the Empire. France, though a powerbroker in the Treaties at Osnabrück and Münster, did not 
change as a result of the treaties. The focus on West European states reflects the lasting impact of 
the sonderweg thesis – that Germany long ago embarked on a ‘special path’ away from Western 
European political liberalism and toward Hitler and the Third Reich.83 It would therefore be useful 
to distinguish the process of territorialization from centralization as different aspects of state 
formation. Where territory most clearly emerged as an organizing principle was also where authority 
was not particular centralized.  
 
82 The theories of apex sovereignty in England and France should not be confused with description, and absolutism is 
more often a historical projection. See Nicholas Henshall, The Myth of Absolutism : Change and Continuity in Early Modern 
European Monarchy (New York: Longman, 1992). 
83 For critical discussion, see William W. Hagen, “Descent of the Sonderweg: Hans Rosenberg’s History of Old-Regime 
Prussia,” Central European History 24, no. 1 (1991): 24–50. 
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Central to this chapter is the argument that the process that historical institutionalists label 
’state formation’ should be understood as a disaggregated collection of concurrent developments. 
Particularly in Germany, ‘state formation’ is a byword for the simultaneous and often unsteady 
consolidation of princely authority; the development in philosophy and law of the idea of spatial 
districts under a single ruler; the growth of tax demands and capacity to collect; the push for 
standing armies and permanent regular taxation with a backing bureaucracy; and the consolidation 
of several distinct rights into fewer. Each of these is considered in turn. But it should be clear that 
even those who were retrospectively responsible for asserting state-building forces, almost as a rule 
did not intend to do so. Rather, they aimed at consolidating their rule within the conceptual 
framework they were already equipped with - most often, the paradigm of princely household 
management. The boundaries of that paradigm were repeatedly stretched, and at some point, they 
broke. But the thrusts towards building a territorial state were still comprehensible and acceptable 
within the late medieval vocabulary well through the seventeenth century.   
At the same time, that process called state-formation was also embedded within other 
processes. It was embedded within a shifting relationship between the Empire and the German 
nation as an idea of regional identity with some cultural commonalities. It was also embedded in the 
Reformation and the confessionalization of states, including the confessionalization of different 
branches of dynastic houses. The consolidation of princely fiefdoms into unified spatial districts 
happened within and alongside a changing imperial constitution and a confessional revolution. It is 
not a question of one being parasitic upon another – contemporaries saw them as unproblematically 
coexisting. It was not until the wars with Revolutionary France that principalities within the Empire 
saw its constitutional structure as impeding rather than supporting their agendas and chose to 
abandon it.84 
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It is a product of presentist bias that we look back at the seventeenth century and focus so 
much on the changes that in hindsight led toward a territorial state. To be sure, contemporaries saw 
the consolidation of dynastic fiefs as a crucial development at the time, and even debated the exact 
role of territory and spatial residence in determining jurisdiction, subjecthood, and taxation. But not 
until very late did they see these as related to an institution understood like the state. It is therefore 
attempted here to look at state-formation not as a teleological growth that resulted in an idealized 
modern state, but rather in the terms that contemporaries understood them. The dependent variable 
is not “the state” as a research term of political science, but instead “territory” as an actively useful 
institution for debating and expanding princely rule. 
 
III. Imperial Structures in the Fourteenth- to Sixteenth Centuries 
State and Estate in the Late Middle Ages 
It was once common to read the territorial state in Germany back into the medieval period. 
Although state histories and lawyers in the seventeenth-century often claimed that their lands had 
ancient histories, the idea that a clear territorial state existed in Germany before the fourteenth 
century was a product of nineteenth-century constitutional historiography and the trend to 
unproblematically take the modern territorial state as the telos of any rational political development. 
This line of thought argued that the territorial state developed first with the emergence of a prince or 
‘territorial lord’ in the late twelfth-century. These lords held a collection of diverse rights, which 
gradually over time were consolidated and became a coherent and unified whole. As a whole, they 
constituted the prince’s territorial rule over a land. Although even later historians knew that 
consistent consolidation did not occur until at least the 15th centuries, they often used the language 
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of a territorial state or territorial superiority (landeshoheit, superioritas territorialis) to describe the rule of 
princes in the later Middle Ages.85  
This reading of a medieval German territorial state has been criticized but is hardly extinct. 
William Bradford Smith still uses the territorial state as an organizing research tool, and claims that 
such a state was already apparent from the mid-thirteenth century.86 The most significant problem 
with this approach is that contemporaries did not address their concerns in terms of a ‘state’ nor 
appeared to have any notion of a political entity legally distinct from the family of the ruling house. 
Even where diverse rights were consolidated into a more unified whole, it was never in the name of 
a ‘state’ but rather in the name of improving and advancing princely. Medievalists have therefore 
largely abandoned “the state” as a useful term, opting instead for the notion of composite 
monarchies87 and princely houses. For the latter, Richard Bonney has opted for the term ‘Dynastic 
State,’ an entity that was “in essence a personal union of territories… unified only in the person of 
its prince.”88  Even the usage of ‘the state’ in Bonney may go too far, and John Morrill has suggested 
that scholars instead address “dynastic agglomerates.”89  
What did the princely fief look like if not a coherent spatially defined district? Four 
characteristics are worth highlighting. First, the rights held by a prince (and the princely house) were 
not spatial. Imperial princes holding fiefs from the emperor did not hold any one discreet claim to 
rule over a defined geographic space contained in their fief. Rather, the rights of a princely house 
were a bundle of diverse claims, accumulated over time from marriages, inheritance, purchase, and 
the occasional conquest. At the core of a prince’s holdings was the demesne, the owned land 
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surrounding the feudal manor that the prince held and managed as personal property. The demesne 
was the core of the prince’s agricultural production, and it included tenants as well as natural 
resources. This was the most directly feudal lineage of the typical princely fief, and its management 
was truly household management. Other princely rights were deeply variable in nature, but ranged 
from allodial ownership of lands, jurisdiction over towns, protection of parishes, and taxes and 
customs. Moreover, control of churches was scattered, and often not seen as an important aspect of 
a prince’s rule (prior to the Reformation).90  To be sure, language was used to designated spatial 
areas, but such designations did not map onto any juridical units. “Land” did not address a juridical 
unit, and neither did it refer even to the regional circle of vassals and nobility that worked with a 
prince.91 There was also a sense of a region or collection of lands labeled ‘Germany,’ but that entity 
had at most an assumption of some common cultural traits.92 Within Germany, there were distinct 
regions (e.g. Franconia, Swabia, or Hesse), but they were not princely fiefs. Robert von Friedeburg 
provides the instance of the city of Wetzlar, addressed as a civitas Hassiae (a city in Hesse), but that 
had nothing to do with the imperial fief known as the landgraviate of Hesse. Even less was there any 
suggestion that by residing in Hesse, Wetzlar was also subject to the Hessian lords.93 
Second, while some geographic condensation did occur prior to the fifteenth century, it was 
not on the level of the princely fief. Fiefs were composed of Ämter, small districts made up of one or 
a few towns or villages, and since the fourteenth century these districts were often seen as coherent 
and indivisible spatial and juridical units. Princely fiefs, however, were composed of an ever-
changing collection of such Ämter (as well as other rights, claims, and lands), and were not 
themselves seen as such clearly defined entities.94  
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Third, while the local Ämter remained relatively stable over time, the larger fief or principality 
was frequently partitioned. Some areas, like Swabia and Franconia, fragmented into multitudinous 
political entities, which were therefore more dependent on the Emperor.95 But even those that were 
able to remain territorially stable over time, including Brandenburg and Saxony, were not anymore 
‘state-like’ for that reason. Even the consolidated authority of the Hohenzollern in Brandenburg was 
still no more than a collection of lands (both fief and allodial) and heterogenous legal claims. 
Moreover, those heterogenous rights and claims (ranging from protecting the church to collecting 
tax to jurisdiction) meant that even if a single head held all these rights at once, they would in 
practice be ruling over different groups from different sources of authority.96  
Finally, German princely houses in the late Middle Ages did not even desire to consolidate 
their rule territorially (or necessarily at all). They were instead driven by the needs of offspring and 
financial hardship. The necessity of providing for offspring meant that dynastic agglomerates were 
frequently divided into different family branches, or collections of rights were distributed between 
sons. Moreover, dynastic houses in the thirteenth- and fourteenth centuries were increasingly 
pressed by financial need to sell and mortgage their various lands and rights. This was particularly 
spurred on by the outbreaks of the plague and the subsequent agrarian crises.97 The degree of 
depopulation and economics crisis wrought by the Black Death is hard to overstate. In some 
German lands, such as Hesse and Silesia, the death toll was somewhere near 40-50%.98  Princely 
houses, dependent on the produce of their lands for profit, were often on the verge of bankruptcy. 
Moreover, an emerging money economy meant that princely houses increasingly saw there collected 
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holdings as assets to trade for cash, not “stepping stones to state-building.”99 In this way, the 
imperial fief in the late medieval period were understood and used as an extension of household 
economics, to be mortgaged, sold, given, passed down, and acquired, according to the priorities of 
the moment. 
 
The Constitutional Structure of the Holy Roman Empire 
In order to understand the process by which princely estates transformed from the loose 
pluralistic agglomerates just described into relatively coherent territorial states (still within the 
empire), it is necessary first to get a sense of exactly what the Holy Roman Empire actually was 
before the time of consolidation and reform, and what it became. This is no simple issue. The 
precise question of what kind of thing the Empire was has been contentious since the Empire’s own 
time and up to our own.100 Since the nineteenth-century, answers have circled around whether it was 
a state, and if so, of what kind. Was it a failed state? A federal state, in which modernization did not 
necessarily mean centralization? Or was the Empire itself a type of state, a complementary ‘Empire-
State’?101  Even in its own time views were split. Voltaire’s adage that it was neither holy, nor Roman, 
nor an empire signified the skeptical views of the eighteenth-century French Enlightenment. But a 
century and a half prior, Bodin thought the empire was an aristocracy consisting of the Electors and 
Imperial Princes. Others thought it was a pure monarchy centered on the person of the Emperor.102  
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Views are so diverse in part because the nature of the empire and its myriad component 
parts were in a state of constant flux. From the High Middle Ages until around 1500, the Empire 
was in a state of gradually decreasing cohesiveness, though it did still have an identifiable structure. 
The medieval Holy Roman Empire was essentially a large network of graduated hierarchies, often 
characterized as a body with a head and limbs. The head was clearly the Emperor, but the limbs 
were a vastly diverse group. The Emperor was understood as a collection of superlatives - he was 
the “supreme feudal lord, the supreme judge, the supreme preserver of law and peace.”103 And yet 
he held very little direct unmediated authority over anything. As the leader of the House of 
Habsburg, he had direct ownership of the Habsburg patrimonial lands, inherited as family 
possessions.104 The Habsburgs held a monopoly over the office of Emperor from 1440 until 1740 
when there was no eligible male heir, and Electors opted for a Bavarian Wittelsbach instead.105 But 
his actions in the role of Emperor and laws of the empire were dependent on consensus and 
agreement between the emperor and the many members of empire.  
The imperial members were a diverse group, including individual persons with special status 
(electors, princes, prelates, counts, margraves, landgraves, knights) and corporations, ecclesiastical 
entities, and urban communes. Some of the imperial members were temporal rulers while others 
were ecclesiastical, such as archbishops (who nonetheless held much temporal power). Some 
members were heads of powerful dynastic families ruling a sprawling agglomerate, and others were 
lords of a few small villages. All of these held “imperial immediacy,” which meant they recognized 
no superior other than the emperor. But only some were also “imperial estates,” meaning that they 
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had a vote in the Imperial Diet.106 There was thus a gulf between the large territorial imperial 
princely dynasty, which was typically a significant player in European politics writ large, and the 
imperial knight or village (or even imperial hamlet!) which held immediacy but limited legal power 
over a tiny domain. Below those with imperial immediacy was a much longer list of persons and 
entities with no direct link to the emperor, but only to the immediate lord who held their territory. 
Lacking immediacy, these lower groups were known as “territorial estates,” usually collections of 
lower nobles and vassals underneath the imperial territorial prince. These territorial estates, like the 
imperial ones in relation to the emperor, could assemble and represent themselves to their lord, and 
were the main source of revenue. They, in turn, stood above and ruled over even smaller units, 
including peasants, farms, and cottages.107  
The empire was composed of numerous ‘territories’ and even more smaller territories within 
those, but it was not itself a clearly defined territorial entity. Its geographic extent was always unclear 
because it was often ambiguous who was and who was not part of its the empire. This was because 
many polities could be connected to the empire in one sense but not another. The emperor was 
feudal lord to several Italian cities, for instance, but they never participated in imperial institutions. 
The Swiss Confederation had been de facto independent for centuries, but in 1648 the imperial 
court still claimed jurisdiction over Basel, and several cantons still had oaths of allegiance to the 
Empire until nearly the eighteenth-century.108 The kingdom of Bohemia was also ambiguous for a 
long time. The King had always been in a feudal relation to the emperor and had been an Elector 
since the fourteenth century. But his role in the empire was only as ‘Elector,’ not in the actual 
kingdom of Bohemia, which was not subject to imperial law. Only when a Habsburg was elected to 
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the Bohemian crown and Emperor at the same time were they incorporated together (and even this 
not without struggle, the precise status of Bohemia being one of the causes of the Thirty Years’ 
War).109 
While the empire was loose and diverse in structure, it nonetheless had defining institutions 
and laws. Some of the latter would be labeled ‘fundamental laws’ of the empire (leges fundamentales), 
including the Golden Bull (1356), The Peace of Augsburg (1555), and the Peace of Westphalia 
(1648). But the first and most fundamental institution was its feudal hierarchy. The empire began as 
and continued to be until its demise a system of personal bonds and pledges of fealty, and the 
relations between individuals, from the very top to the most local, were often understood as feudal 
relations between lord and vassal, in one form or another. The second was the system of the prince-
electors, seven imperial princes who voted for the Roman King, to be then coronated by the Pope 
as Emperor. Traditionally there were seven electors: secular princes from Bohemia, Brandenburg, 
Saxony, and the Palatinate, and ecclesiastic archbishops from Cologne, Mainz, and Trier.110 This 
system was formalized in the Golden Bull (1356), which stabilized the electors as a single 
corporation, and applied primogeniture to their lands, so that elector seats could not be divided and 
the total number remained stable over time.111  
Finally, the Imperial diet (Reichstag) was the main deliberative body of the empire. Though its 
role shifted over time, from the emperor’s personal council to a formal law-making body in the 
fifteenth century, it was always the heart of the imperial structure. It contained three chambers of 
members. The first consisted of the electors; the second consisted of imperial princes, counts, 
barons, and prelates; and the third consisted of the imperial cities. In addition to electing the 
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emperor, Electors could also dictate an ‘electoral capitulation,’ a set of requirements the emperor 
would have to agree to in order to be elected. The most important group of the second chamber 
were the imperial princes. These were all direct vassals of the emperor and were lords to vassals of 
their own across their domains. Their privileges included legal jurisdiction in their territories, toll and 
minting privileges, and ecclesiastical guardianships.112 
Much of the vague structure of the Holy Roman Empire would be clarified in the early 
modern period, beginning with the Imperial Diet of 1495, discussed in the following sections. But it 
is important to note that the old systems never died with the birth of the new. Just as imperial 
villages and knights remained a part of the empire until 1806 (though in ever decreasing numbers), 
so too did notions of the dynastic agglomerate as a form of household management over extended 
personal possessions, which sat side-by-side with developing notions of the ‘state’ as an independent 
legal identity occupying a discreet territory. This fact is not a historical oddity, but is a fundamental 
feature of the Holy Roman Empire. In Stolberg-Rilinger’s analysis, the strength of the empire was its 
constant ability to incorporate reforms while maintaining older constitutional peculiarities.113 
 
The Consolidation of Princely Authority and the Growth of Territory 
Beginning in the fifteenth-century, princely houses began to consolidate their diverse rights 
and lands around an increasingly concentrated spatial domain. In practice, this meant a combination 
of, on the one hand, expanding the power of the princely house over vassals, nobles, and churches, 
and on the other hand, selling off or exchanging far flung possessions to focus on those lands with 
closer proximity to the house. By the late sixteenth-century, princely dynasties had begun to coalesce 
from widely diverse and distant agglomerates into more stable spatial principalities. This was a 
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process supported by several social and institutional developments, as well as a new framework for 
thinking about the nature of princely rule. Four main institutional factors supported this process: 
coercing of vassals and less powerful neighbors into ceding or selling rights into a protection racket; 
imperial reforms at the end of the fifteenth-century that gave the most powerful princes a stronger 
position in the empire; a new indivisibility of princely patrimony; and growth of regular taxation. In 
the following I describe each of these briefly in turn, before proceeding to a discussion of the 
intellectual resources that furnished justifications for the expanding territorial princely rule.  
First, by the end of the fifteenth-century there was a large and growing gap between the few 
dynasties who had maintained their wealth and the many others who had declined, having either 
died out completely or subdivided their domains into smaller and smaller branches.114 The disparity 
in both wealth and collections of rights between the princes and the other high nobility allowed the 
former to bully the latter into ceding or selling off possessions. For instance, when the Counts of 
Ziegenhain and Katzenellenbogen died (in 1450 and 1479 respectively), Hessian Landrgraves were 
able to leverage their status to secure inheritance of all of the lands and titles. Thus, when Philip of 
Hesse became Landgrave in 1518, he could claim a large collection of counties (Ziegenhain, 
Katzenellenbogen, Nidda and Dietz, the last two included in the deceased counts’ titles) and the 
principalities of Upper and Lower Hesse. This made Hesse substantially more powerful than any 
nearby higher nobility. This preeminence was only increased by gaining ecclesiastical jurisdictions 
from the archbishop of Mainz in 1528 after incessant bullying.115   
The protection racket model of princely territorialization was not as straightforward as it 
appears at first. On the one hand, princes were “producers of both protection and violence,” and 
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thereby offered protection from themselves.116 But on the other hand, violence from feuding among 
the nobility was endemic, and much of what lordship meant was protection in some form from 
feudal attacks, which could come from both the princely house itself but also from neighboring 
lords. This context is perhaps forgotten when scholars consider the early modern natural law idea 
that the state exists exclusively to provide security. Noting the connection between noble feuding 
and the idea of lordship as protection in German territories is one of the lasting influences of Otto 
Brunner’s Land and Lordship.117  Brunner pointed out that the protection relationship was also 
contractual, giving obligations on both sides. A Swabian law book, used in Austria as well, read that: 
“We should serve our lords for they protect us; if they do not protect us, justice does not oblige us 
to serve them.”118 In one illustrative example, a captain in the Peasants’ War (1524-25) was accused 
of “browbeating nobles into receiving protection from him and recognizing him as a territorial 
lord.”119 Thus, the territorialization that was quintessential to German state formation was not a new 
creation whole cloth so much as a “reconfiguration of lordship and its practice of protection… in 
this sense, the prince captured the noble feud and folded it into his own prerogative.”120 That 
princely capture was made easier by the growing gap in power between higher and lower lords.  
 Second, from the late fifteenth- to early sixteenth-centuries, the Holy Roman Empire went 
through an era of constitutional reform, leading ultimately to institutions that were more formal and 
long-lasting than the “network of leading families” of the medieval empire.121  The pressure to 
reform came from several directions at once, but an increase in local violence within and between 
estates and increase in the cost of administration and warfare was critical. Moreover, with the 
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Ottoman victory over Constantinople in 1453, the emperor repeatedly sought funds from the 
princes to pay for a common defense, which prompted further reforms.122 
The most significant step in the formalization of institutions was the Diet of Worms of 
1495. The first major outcome of the Diet was the “Perpetual public peace,” which banned blood 
feuds. It was the first statement of a permanent peace within the empire, which had previously dealt 
only in temporary ceasefires and treaties. This peace also helped establish a monopoly of violence at 
the level of the imperial estate, where princes were responsible for keeping the peace.123 The Diet 
also formalized existing practices into stable institutions and formed new ones. Among these was 
the Imperial chamber court, formed to arbitrate the public peace, and played a role in disseminating 
the use of Roman law throughout the empire. 
The reforms also introduced the ‘Common penny,’ a tax levied on every man and woman in 
the empire meant to finance the Imperial Court and campaigns against the Ottomans. The tax itself 
was unsuccessful, but it ended up leaving tax-collection entirely in the hands of imperial estates.124 
The Common Penny also had the effect of quickening the territorialization process by inducing 
princes to clarify their territories. The tax was to be collected from everyone in the empire, including 
nobles, so imperial princes were charged with collecting from their own vassals. But which vassal 
was connected with which dynastic house could be unclear, and could have ties to two or more. This 
led to dynastic houses fighting over vassals and their lands, sometimes trying to enfeoff one that was 
claimed by a neighbor. These conflicts were resolved often by reference not to feudal lineage but to 
whose territory the vassal lived in, previously an uncommon method to resolve legal disputes.125  
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In all, the late fifteenth- and early sixteenth-centuries saw a transition for the empire from an 
era of gradual decline in the late Middle Ages, to a renewed institutional stability and new clarity 
about its internal functioning. This new era of the Empire, however, didn’t just coincide but 
depended on strengthening the position of the territorial princes, who acquired both new lawmaking 
and tax-collecting power, but also an influential direct link to the Emperor. That privileged position 
meant that higher nobility had an easier time acquiring additional fiefs from the lands of neighbors 
who had no legitimate heirs,126 thus increasing the already wide gap between the fewer higher 
nobility and the rest.127 
At the same time as the institutional formalization of the Imperial Diet and Imperial 
Chamber Court, the Habsburg dynasty also acquired an unprecedented level of power across 
Europe and the globe. In the first decades of the century, the family acquired the Bohemian crown, 
Charles V’s inheritance united the Spanish and Austrian branches of the family, along with Spain’s 
New World possessions.128 Thus, in the early sixteenth-century, the imperial dynasty emerged in a 
newly consolidated position while the imperial princes also strengthened their role in the empire. 
The third key institutional development was an increasing indivisibility and unity of the 
typical dynastic agglomerate by the end of the fifteenth century.129 This was due in part to 
agreements between dynasties and towns, nobles, and ecclesiastical corporations, as well as Housesits, 
or intra-dynastic agreements. When houses could not gain imperial protection for primogeniture, 
they would also find workarounds, like resurrecting claims to cousins’ land and marrying heiresses 
within the family.130 However, the indivisibility of the princely fief should not be overstated. Despite 
the Golden Bull in 1356, which declared that electoral principalities could not be divided, most 
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houses continued to split their holdings among offspring repeatedly even through the seventeenth 
century. German princes as a whole were exposed to division because there was no law protecting 
primogeniture in the empire.131 Bavaria and Hesse, two of the most powerful dynasties in early 
modern German lands, did not come together until after 1500, and even that did not always last. 
Hesse eventually divided between Hesse-Cassel and Hesse-Darmstadt, which proved to be a 
permanent split. Saxony split between 1485 and 1547, and the Austrian Habsburg lands between 
1564 and 1618. Stability of a coherent and spatial dynastic agglomerate required the adoption of laws 
of primogeniture, which the Bavarian Wittelsbachs declared in 1506 and the Austrian Habsburg in 
1621.132 In the Austrian case, a forgery known as the “Greater Privilege” dating to the fourteenth-
century had claimed that Austria was a near autonomous territory with primogeniture and 
indivisibility, but it was not legally adopted until centuries later.133    
Even among those houses that wanted to keep their holdings together, any such agreements 
were notoriously difficult to maintain.134 The Hohenzollern Albrecht Achilles was only able to pass 
his 1473 Hausgesetz against division of his holdings after his brother had died, and it hardly even 
mattered, as Elector Joachim I of Brandenburg violated it in 1534 by partitioning lands for his son in 
his will.135 Later in the seventeenth-century, the Hohenzollerns would prove to be some of the most 
successful at keeping their lands united, with Frederick William’s (‘The Great Elector’) consolidation 
of diverse holdings into the Kingdom of Prussia, but even that was nearly lost with his death in 
1688, when it was almost divided amongst his four sons.136 For imperial estates to transform into 
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coherent territorial states, it was necessary first to legally protect their spatial identity, which in turn 
required maintaining unity in successive generations of sons.  
The difficulty of maintaining indivisibility reflected the power of each house. Weak states 
had a harder time maintaining their holdings in one piece. But more importantly, those dynasties 
that were able to make their lands indivisible and inalienable were also those most likely to survive 
the onslaughts of the Thirty Years War and the seventeenth-century, such as Bavaria. The fear of 
subdivision was not limited to the German nobility of the empire. The Austrian Habsburgs also 
regularly subdivided lands, but still maintained their hereditary lands (the Erblands) as a single 
patrimony.137 
Richard Bonney notes that division through offspring and marriages was to be feared not 
only because they could dismember a state, but also because they could just as easily create new 
ones. It was just as important to prevent the consolidation of neighbors as it was to consolidate a 
house’s own holdings. For instances, in the 1540s a protestant anti-Habsburg state nearly coalesced 
through marriage alliances in the Lower Rhine (the prospect was cut off by Emperor Charles V’s 
victory over one half of the potential state, the Duchy of Guelders in 1543).138  
Confessionalization also affected the calculus of partible house inheritances. Protestants, 
who could not send second sons into ecclesiastical positions, were more likely to hold onto the 
possibility of distributing their holdings. Accordingly, both Bavaria and Austrian Habsburg lands, 
which both managed to institute indivisibility, were Catholic strongholds. Regardless, it was not until 
after the Thirty Years’ War that primogeniture was widely accepted among German Princes, and by 
that time many agglomerates had already disintegrated.139 
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The fourth institutional step toward a territorial state was the development of taxation, 
which has long been known as an instrumental of centralization and state development. Like most 
European monarchies in the sixteenth-century, the capacity and administration to tax became more 
regular in the imperial estates, but their specific context as territories within the larger Empire should 
be noted. First, taxation took place at two different levels. As with the Common penny, the emperor 
needed the cooperation of princes if he wanted to succeed in raising funds, which meant that 
administration was passed onto the princes. Moreover, princes preferred agreeing to fixed sums to 
grant for specific needs (such as defense against Ottomans) rather than permanent taxes. It would 
then be princes’ responsibility to raise those funds from their own lands.140  
Second, at the level of the territories, princes tried to raise funds for their own armies. In 
Charles Tilly’s formula, states made war and war made states. In particular, the creation of the 
military associations of the Protestant Union and the Catholic League in 1608 and 1609 respectively 
led to even greater demands for contributions from vassals and lower nobles. Just like the emperor 
above them, princes attempted to regularize contributions. Although this process still depended on 
vassal consent in practice, taxation nonetheless became more standardized across space and time in 
princely territories. As well as cementing the Prince’s rule, tax administration also contributed to the 
“ever-increasing presence and intervention” of the prince’s government in the life of ordinary 
residents.141  
 
The Tilly Thesis in Germany 
At first glance, the developments outlined above seem consistent with the standard 
interpretation of the origin of the territorial state in Germany. According to this line of thought, the 
 
140 Joachim Whaley, Germany and the Holy Roman Empire, vol. 2 (New York: Oxford University Press, n.d.), 512–22; von 
Friedeburg, Luther’s Legacy, 237. 
141 von Friedeburg, Luther’s Legacy, 238. 
 58 
princely holdings developed from estate to state in the sixteenth- and seventeenth-centuries by 
consolidating authority over internal competitors and carving out autonomy from the Emperor. It 
was a triumph of princely territorial absolutism.142 An essential technique of that absolutism, as 
famously described by Charles Tilly, was the so-called protection racket whereby early absolutist 
territorial states were hardly different from organized crime.143 Thomas Brady adopts essentially the 
same interpretation, albeit with substantially more detail, in his study of early modern German 
political development.144 
Some cases do seem to fit that mold quite well. Richard Cahill argues that Philip of Hesse, 
who inherited a large agglomerate at the age of fourteen, was able to massively profit from crushing 
the rebellious cities and towns in the German Peasant War (1524-25). Philip extracted sums from 
defeated towns that were multiple times greater than the cost of maintaining soldiers, and after the 
war he continued to gather information on the extractable wealth of local monasteries and 
parishes.145 But focusing too much on cases of successful bullying and ‘absolutist’ princes 
exaggerates the actual power most of them had. Compared to other European powers, and 
especially compared to the extensive lands of the Habsburgs, German princes were still very weak. 
For each dynastic house playing the role of successful organized criminal, there were those whose 
risky ploys did not pay off, which usually meant losing their lands and titles. A feud with neighbors 
resulted in an imperial ban in 1553 on Albrecht Alcibiades of Hohenzollern, in which he lost all 
lands and fled to France. Johann Friedrich I of Saxony lost his electorship and much of his lands in 
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1547-8. Most famously, Frederick V of the Palatinate, who catalyzed the Thirty Year War in claiming 
Bohemia, ultimately lost his electoral dignity, and the whole Palatinate (to the Bavarian line of his 
own family) in 1623. Similar instances of disastrous princely ambition continued into the eighteenth-
century.146 Most princes, however, could not sustain a war-making effort against the emperor as well 
as their neighbors, especially when it was often to the Emperor’s benefit to side with lower nobility 
to support their rule. Moreover, several examples of successful expansion of princely states came as 
a result of siding with, not against, the emperor (e.g. Maximilian I of Bavaria taking the Palatinate in 
1623).147 This observation supports the notion that territorial state consolidation, where it did occur, 
was complementary with the constitutional development of the Holy Roman Empire, not at odds 
with it.148  
Just as ambitious princes usually could not afford the risks of going against the Emperor, 
they also could not afford to challenge their own vassals and lower nobility, whose support was 
necessary if they were to go to war with neighboring rivals. In this way, the supposed ‘absolutist’ 
states were less competitive internally than had been previously thought.149 There could also be false-
positives of state-formation. One that Bradford Smith highlights is how Protestant clergy and vassals 
in Franconia would often have the same religious priorities, which would in turn sometimes match-
up with those of the fief-holding prince. Thus, coordinated movements could reflect cooperation 
without amounting to consolidation.150 
When thinking about the territorial consolidation of princes, we should keep in mind three 
things. First, success in expanding the dynastic agglomerate was not guaranteed, and often depended 
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on cooperation of the Emperor. Second, any concerted action required cooperation of local 
townspeople, vassals, and nobles, who were the real base of the prince’s power. And third, while 
some dynasties held onto power and even strengthened, many others died out or were subdivided 
into oblivion.   
 
Summary 
In the above I have outlined the main forces that led medieval patrimonies to evolve into 
territorial states. Dynastic houses increasingly coerced and bullied neighbors and vassals into 
accepting their protection, or to selling and giving up their claims to titles and lands. That process 
was hastened by a growing distance between the smaller number of powerful high nobility and the 
rest of the nobility, including secundogeniture branches, impoverished lords, and vassals. At the 
same time, those powerful princely houses gained stature and rights in the empire with the late 
medieval imperial reforms. Reforms created renewed stability in the empire, achieved in part by 
saddling territorial estates with monopolies of justice in their lands. Meanwhile, the dynastic 
agglomerate was becoming more spatially coherent, both by consolidating lands geographically, and 
by angling for legal protections that would keep the estate as one whole. All the while, the capacity 
to tax in a permanent fashion was becoming more common, although it still would not be 
widespread until after 1648.  
And yet none of the above should be confused with state building per se. That language and 
intention to build and foster an independent legal identity associated with the territory that was 
being consolidated, did not appear until the late sixteenth- and especially seventeenth-centuries. 
What occurred instead, von Friedeburg points out, was actually the consolidation of princely rule. The 
consolidation of authority, even that centered around a spatial area, was aimed at advancing 
personal, princely rule. It was not inconsistent with, and even often equated to, a method of 
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extended household management.151 The developments concerned a prince’s rule in relation to 
lower and intermediary bodies, but never suggested that the prince was a servant, rather than owner, 
of his collected territories and titles, not that those territories could have an identity distinct from the 
dynastic house. Princely authority grew, but still as a personal ruler over a collection of holdings 
constituting their household. 
 
IV.  The Intellectual Resources of Territorial Consolidation 
There were many intellectual resources that fed into the conceptual and practical emergence 
of the territorial state in Germany in the second half of the seventeenth-century. Although these 
resources came from many different places, used different vocabularies, and were discourses carried 
on by distinct groups of persons, it will nonetheless be useful to divide them into three distinct 
themes. First, there were legal and conceptual developments in the type of authority claimed by the 
prince. By these changes, princely authority evolved from a plurality of rights to a single 
fundamental territorial right. Second, there were changes in the prerogatives allocated to princes, so 
that princely government could intervene deeper into the lives of everyday people. Greater 
intervention had both secular sources, which emphasized the good management of the territory, and 
religious ones, which imbued princes with a greater scope of authority over the Reformation in their 
lands by the Peace of Augsburg (1555). Third, there were ways in which the princely fief was 
increasingly understood as an independent political entity. In several genres, it became common to 
refer to the dynastic agglomerate as ‘fatherland,’ while simultaneously scholars influenced by 
Aristotle and Bodin started to refer to the fief as a res publica or polis. In the following I address each 
of these developments in turn.    
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1. The Broadening of Princely Authority: Juridical developments 
Through the late Middle Ages, despite a vast variety of types of government in German 
lands, the role the prince had mainly been limited to the arbitration of disputes. But in the fifteenth-
century, rule came to be seen as an ever more comprehensive set of responsibilities and privileges. 
To describe the emerging situation, lawyers and statesmen used the language of Obrigkeit (authority) 
and Untertan (subject or subjection). Untertan had long been used to describe being ‘subject’ to 
particular jurisdictions. The significant development was that now ‘subject’ was applied to “a wide 
variety of persons related to the prince via very different legal relations, yet all allegedly subject to 
princely rule, to princely Obrigkeit.”152 The change amounted to a dramatic simplification of a vast 
plurality of relationships into a single, albeit vague, notion of authority which was assumed to be 
equally applicable across the prince’s holdings. Previous relationships to the prince, ranging from 
being a tenant on patrimonial land, to a resident of one of his jurisdictions or parishes, were now all 
flattened to blanket “subjection.”153 
The language of Obrigkeit led also to new legal concepts to describe and assert princely 
power. Prior to the fifteenth century, the legal fabric of the empire had been defined by an 
overarching feudal structure, with the emperor at the apex. The underlying feudal nature of imperial 
law underlay the plurality of dynastic agglomerates – not possessors of distinct territories but holders 
of diverse titles by pleasure of the feudal overlord. Yet by the seventeenth century, the empire had 
legally transformed into a jigsaw puzzle of spaces ruled over by those claiming territorial supremacy 
(translated as landeshoheit in German and superioritas territorialis in Latin). More than that, the sixteenth-
century saw an explosion of publications of the rulings of royal courts as well as various agreements, 
treaties, and trials. Beginning in 1501, the Diet began publishing records of every agreement made 
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therein.154 There was also a wealth of new commentaries on nearly anything that could have been 
interpreted to be a public law of the empire, including medieval sources like the investiture crisis 
(1075-1172), to which lawyers looked for solutions to contemporary problems. These mountains of 
new legal material led to the emergence of a new genre of writing around 1600: the imperial public 
law (ius publicum imperii). This genre became the language within which many academics (although 
not academics exclusively) argued over the proper interpretation of imperial law and the extent of 
autonomy for dynastic states. It had roots in Roman law, but as the genre developed into the 
seventeenth-century, it became more common to argue that ‘Roman law’ as such had no relevance 
for the laws of the empire, which was distinct from the Roman past, opting instead for local 
customs.155  
As described above, in conceptual terms, the plurality of rights and titles were already 
beginning to be described as part of a prince’s obrigkeit. Yet that term was vague, and what it implied 
legally wasn’t always clear. Throughout the sixteenth-century, lawyers for imperial princes began to 
argue that all the rights and claims of a prince were derivative of a prior and more fundamental (and 
therefore more comprehensive) right of a lord to rule over subjects by their territorial superiority. 
While the boundaries of obrigkeit were unclear, it became a standard justification to extend areas of 
influence. Those with imperial immediacy were usually insulated from attacks, but many others were 
exposed to constant efforts to be redefined as a ‘subject’, often from competing neighboring 
princes.156 The supremacy side of the right should be emphasized. What lawyers aimed to do was 
assert the superiority of the territorial prince over other nobles and corporations. Territory was a 
means of asserting that authority, by arguing that those located spatially within a territory (howsoever 
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defined) were by that fact subject to its Prince.157 In that way, comprehensiveness of rule and 
territoriality were closely linked, the latter helping ground the former.  
In the process of expounding a right to territorial supremacy, as the legal wellspring of other 
rights, spatiality and geography came to have their own legal weight. Robert von Friedeburg 
illustrates this in an example that highlights the mutual implication of the Reformation and the 
territorial state in the Empire. In a 1587 case, a bishop claimed that his village had to convert to 
Catholicism because it was within his right to reform according to the ius reformandi (the right 
established by the Augsburg Peace of 1555 to reform one’s own territory). A group of knights also 
claimed the village, and rejected the bishop’s ius reformandi because the village was not in his 
‘territory,’ whatever other titles the bishop claimed. According to von Friedeburg, “only from this 
case… onwards did land or territory begin to crop up in arguments about the nature and extent of 
jurisdiction.”158  
Thirteen years later, the German jurist Andreas Knichen brought together and synthesized 
these ideas in his De Iure Territorii (1600), which was the first comprehensive legal treatise to treat 
jurisdiction of princely fiefs as a matter defined strictly by territory. Knichen’s role and argument 
bears some explaining. Knichen has been largely ignored by secondary literature, except by the very 
few who recognize him as singularly important for the articulation and emergence of the territorial 
state as a spatially defined and autonomous political entity. According to Gross, Knichen proved to 
be the most influential jurist on territorial supremacy, judging by the frequency of citations to him in 
the seventeenth-century.159 Similarly, influential German-language accounts of territory stress 
Knichen’s central importance, but do not expound on his thought in detail.160 
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Andreas Knichen (1560-1621) gave the most comprehensive account of the princely fief as a 
spatial political unit under the sole command of one ruler. To accomplish this task, Knichen 
assumed a single underlying comprehensive right from the myriad existing legal relations. Each of 
these were assumed to be evidence of the fundamental right held by the prince, the territorial right 
(ius territoriale). To be sure, landeshoheit and superioritas territorialis were already in use in the empire, but 
Knichen combined and expanded these into “the functional equivalent of Bodin’s sovereignty for 
the German prince.”161 
Knichen’s argument for the monarchical authority of princes in their territories was rooted 
in an early medieval history of German tribal leaders who became Roman generals, and ruled, along 
with the elected kings, the eastern part of the Holy Roman Empire. The lands of these magnates 
were without question fiefs held from the emperor, but they were nonetheless absolute lords of their 
own territories. For this last point, Knichen referred to Baldus de Ubaldis, who had argued for a 
notion of territorial sovereignty for Italian republics that was consistent with the universal authority 
of both Pope and Emperor.162 This meant that, on the one hand, simple monarchical authority had 
never existed in the Empire to begin with, and, on the other hand, that imperial princes (vassals to 
the Emperor) were on equal footing with the other  independent princes in Europe. The crucial 
move was to at once recognize and affirm the status of princes as fief holders, while also equating 
the holding of an imperial fief with plenitudo potestatis vis-a-vis their subjects. To have a fief meant to 
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have jurisdiction, and to have jurisdiction meant to possess territory. Princes ruled as monarchs in 
their own territories.163 
Knichen described princely territories as spatial areas, but had to deal with the evidence of 
numerous divisions and subdivisions within and between dynasties. To describe the fief as a single 
and coherent spatial district, he adapted the language of the ämter (clearly defined geographic areas of 
villages or agricultural communities) to apply to dynastic fiefs. Ämter were already well-recognized as 
composite parts of princely territory, although, as explained above, such a territory was never 
reduced to those smaller geographic units. But Knichen claimed a spatial clarity for the princely fief 
that simply was not there by grafting the characteristics of ämter onto the fief as a whole. This move 
also meant that holdings must be continues over time, to make territories that persisted both 
geographically and across generations, when in fact there had been repeated partitions and trading 
across the empire.164  
As with all political structures in the Holy Roman Empire, the older feudal legal framework 
did not disappear with the emergence of territorial authority. Indeed, into the eighteenth-century, 
lawyers still distinguished between an entity that was located within a given territory (but not 
necessarily subject to the territorial lord) and an entity that was of a territory, and therefore legally 
subject to its lord. Spatiality was thus not always the obvious means of resolving legal disputes.165 
Stollberg-Rilinger notes that consistent overlapping of the old and new was a necessary part of the 
legal architecture of the empire, which depended on promising that new structures would “never 
completely subsume old ones.” Some imperial knights and villages located within a prince’s territory 
still retained their independence up until the Empire’s dissolution in 1806, as “medieval islands in a 
 
163 von Friedeburg, Luther’s Legacy, 204. 
164 von Friedeburg, 204. 
165 von Friedeburg, 146–47. 
 67 
modern sea of transformative state-building processes.”166 But the key thing was that by the 
seventeenth-century, territory itself came to have legal currency. With the notion of Obrigkeit, diverse 
rights were reduced to a single idea, and with territorial supremacy, that single idea was attached to 
lordship over a spatially defined area – the princely fief. Knichen helped to elevate this legal 
territorial supremacy to a status theoretically equal with the European princes.  
 
2. The Reformation and the Prince’s new prerogatives 
The legal developments that led to a more comprehensive notion of the prince’s rights 
coincided with a broadening of the prerogatives allocated to princes. Not only was the conceptual 
foundation of the prince’s authority expanded, but also their role in the lives of ordinary people. 
Areas of life that had previously been dispersed between local magistrates, lower nobles, and the 
local clergy or ecclesiastical organization, were now increasingly taken over by the prince. There was 
even a tendency to assert more lawmaking capacity to fill in gaps in imperial law, such that by the 
end of the fifteenth-century there was a need write collections local customs and laws that were 
unique to each territory.167 
The first concept that encouraged broader princely prerogatives was the notion of policey (or 
Christian policey), a broad idea that legislation ought to aim at ensuring public order and addressing 
social and economic issues for the common good.168 While policey did not usually carry specific 
prescriptions, it was a notion of good-governance popular across the empire in the fifteenth-century, 
particularly inspired by the deep intervention required by urban administrators during the Black 
Death in the fourteenth-century.169 The new genre of policey treatises, influenced both by Aristotelian 
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political science and Christian norms, instructed administrators how a well-ordered society should be 
managed for the common good.170 Policey was an idea about governance that eschewed the abstract 
philosophical, and focused on the practical enhancement of quality of life. It’s conceptual and 
pedagogical descendants would be Cameralism and state statistics.171 By the sixteenth-century, in the 
name of policey a prince could claim to extend his blanket obligkeit across a swath of subjects in an 
increasingly spatially distinct area. But while policey gave a wider scope of control to the prince, it 
made no conceptual move away from the paradigm of household management. Still, policey treatises 
referred to their subjects as res publica, apparently seeing no contradiction between the public law 
republic and the private household.172 But the notion of proper management of a territory for the 
public good would prove to have a long legacy, emerging in natural law treatises even in the 
eighteenth-century (in the form of what would be called Cameralism). Chapter 7 on the Prussian 
philosopher Christian Wolff discusses the idea of a territorial policey. For now, it is sufficient to note 
the early ideas that described the management of territory as a public service, which served both to 
justify a single comprehensive power over that territory, and to reify it as having a distinct identity.  
The other source for ideas that broadened the prince’s prerogative was the Lutheran 
Reformation. The influence of such a watershed event can’t be assessed in a unilinear way. But for 
the later emergence of a territorial state, the main influence was the emphasis on the agency of the 
prince. During the sixteenth-century, the realm that was appropriate to the prince’s government 
greatly expanded, at the cost of lower and intermediary lords. The territorial prince transformed 
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from the overlord of a somewhat concentrated circle of graduated hierarchies, into a comprehensive 
ruler over a distinct spatial area.  
Two pillars of Lutheran orthodoxy proved to be important for territorial states. First was 
Luther’s emphasis on the two regimes of law – temporal and spiritual. All humans were subject to 
both laws at once, but authority in one domain did not extend to authority in the other. Luther’s 
purpose was to attack papal involvement in temporal affairs and to liberate churches from the 
corrupted reach of Rome. The church, properly understood, was a priesthood of all believers.173 On 
the one hand, this meant that the pope’s civil jurisdictions were overreach; and on the other, it 
meant that peasants who denied temporal authority should be disciplined by the sword. Thus, 
Luther resoundingly criticized the Swabian peasants in the Peasants’ War (1524-25) for their 
rejection of princely power.174 The doctrine of nonresistance, so strongly articulated in Luther’s 
tracts such as Against the Robbing and Murdering Hordes of Peasants, would be one of his most lasting 
legacies.175 Following the Peasants’ War, Lutherans would try to outline an authoritative doctrine, 
which would emerge years later as the “Augsburg Confession” in 1530, and the basis for the right to 
reform in the Peace of Augsburg in 1555.176 
The second critical piece of Lutheran orthodoxy was the prince’s responsible for supporting 
the true church and, as servants of God, for maintaining civil order. Luther avoided any 
endorsement of princes as directly responsible for enforcing religious conformity, and he thought 
that conscience could not be coerced. But he also maintained that a territory could not maintain two 
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different doctrines.177 The necessary non-pluralism of a Lutheran community set the stage for the 
later role of princes in leading the Reformation in their own territories.  
Although Luther’s focus was always on the caring of souls, his orthodoxy (as well as Philip 
Melanchthon’s) helped lead to a simultaneous development of a clear Lutheran confession and 
institutions designed to enforce it.178  Thus, religious identity underwent a territorialization parallel to 
that of princely authority, so that by the end of the sixteenth-century, the empire saw the emergence 
of territorial churches where the authority over doctrine rested with princes, not clergy.179  
To justify their reformations, Lutheran estates often pointed to the 1526 agreement in 
Speyer. Princes called the meeting as an emergency to come to an agreement between both Catholic 
bishops and Lutheran princes, who were united in fear of the Peasant War (1524-25). By this time, 
some princes, notably Philip of Hesse and Elector John of Saxony, had already converted to 
Lutheranism and begun systematically reforming their territories, and defending against attempts to 
enforce the Edict of Worms of 1521. The 1526 agreement itself was limited in scope, mostly 
allowing certain innovations to stay in place (such as vernacular readings of the Gospels) while 
prohibiting further ones. But its impact was large, and for the rest of the century reformers pointed 
to Speyer as a justification for their own local innovations on orthodoxy and practice.180 The 1555 
Peace of Augsburg built on Speyer and advanced the territorialization of churches. The agreement 
first prohibited any coercion between states on religious matters as a peace settlement. It also 
retroactively legalized Protestant secularizations of church property, and ended the Catholic 
Church’s authority over Protestant subjects (a measure contested by the Pope).181 Second, it 
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established the permanent religious split in the Empire by giving territorial princes the right to 
enforce their confession of choice in their lands (limited to Roman Catholic or Lutheran, Calvinism 
remained officially illegal until 1648). Princes now held the ius reformandi, “right of reformation.”182 
Though some territorial lords were likely gripped by religious fervor, many also introduced 
reformation in their territories in order to acquire lands and rights from abbeys and bishoprics, 
already occurring regularly since the 1520s.183 
The Reformation turned into the Prince’s prerogative on the level of the princely estate not 
despite the radical egalitarian implications of Luther’s teachings but because of them. The rapid 
spread of Luther’s priesthood of all believers, the Anabaptist threat, and the Peasants’ War, led to a 
common belief among both Catholic and Protestant princes that they had to take control of 
religious matters in their own domains. “Cuius Regio, Eius Religio” was not actually coined until 
1599,184 but since 1525 princes had been trying to take control of the Reformation (or counter-
Reformation) in their territory. Luther’s invective against the Pope and his insistence on the singular 
word of God as transmitted through the Bible could easily have justified the revolutionary strain that 
had galvanized peasants.185 With Luther’s help, Princes responded by transforming the radical 
egalitarianism of the new evangelist faith into a theory of non-resistance and top-down reform.  
Luther’s orthodoxy introduced both a vocabulary that strengthened the temporal power of 
princes and helped craft a confession that could be enforced through top-down princely 
reformations in distinct territories. Luther’s main goals were never political, but he and his 
pamphleteers helped establish a territorialization of churches, that was both enforced by and 
justified the action of territorial princes.   
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3. The Fief as Polis and Fatherland 
3.1 Fief as Fatherland 
 The sixteenth century also saw an explosion in the rhetoric of patria and vaterland across 
territories of the Holy Roman Empire. This was part of a larger trend in humanist historiography 
since the fifteenth-century, which had revived Cicero’s praise of patria and amor patria. To the 
Romans of the Republic the fatherland was that particular place that was a receptacle for all 
religious, ethical, and political value.186 People also had a connection to a larger communal patria, 
which signified their city, with its own history, culture, religion, and land. But with the spread of 
political Christianity, which emphasized the universal patria of the kingdom of heaven, and the 
private nature of feudal relationships, the ethical and geographical idea of patria fell out of use.187 
Beginning only with the Italian revival of classical humanism in the fifteenth-century, the Ciceronian 
idea of patria again became widespread across Europe.188 
The rhetoric of fatherland already had longstanding usage in German lands in several 
contexts. According to religious orthodoxy, every individual was born with an infinite duty to God, 
parents and their fatherland.189 The theological notion of patria carried into Protestant writings as 
well. For Melanchthon, God gave men a love of country, but an earthly body politic was only patria 
if it held the correct religious doctrines.190 Patria could also serve to bridge confessional divides as 
well as foster them. Alexander Schmidt demonstrates that love of country in the Ciceronian mold 
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was often evoked by German patriots who saw the reformation as a “national catastrophe,” to 
achieve unity and stability, both within estates of the empire and for Christendom as a whole.191 
Even the Empire could be the common fatherland of all its residents, while local districts were 
frequently referred to as one’s local patria. Indeed, before the sixteenth-century, princely fiefs were in 
the minority in not being regularly addressed as fatherlands. During the sixteenth-century, however, 
multiple genres portrayed the dynastic agglomerate as a single coherent fatherland, equating the 
holdings of a princely house with larger regional identities, such as “Austria”, “Prussia”, “Hesse” and 
“Pomerania.”192  
The rhetoric of fatherland served strategic purposes for enterprising princes. In many cases, 
duty to the fatherland was meant to encourage subjects to pay taxes for raising armies for, 
purportedly, the defense of the fatherland.193 But the idea also became legally useful in applying 
territorial superiority and enforcing subjection. Proclaiming the bounds of a historic fatherland also 
meant that those living in those bounds were subject to the territorial superiority of the prince 
whose family was its steward. In one instance, generations of Hessian landgraves attempted to 
extend jurisdiction over the counts of Wetterau, aided by histories and maps of the purported 
Hessian fatherland which included the Wetterauer fiefs. In 1608, the counts published their own 
map in protest, of which the Hessian landgrave promptly purchased almost the entire stock to stop 
its circulation.194 The key thing was that the language of ancient fatherlands were not only applied to 
princely fiefs, but used in contests to solidify and extend rule over and within those fiefs.  
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But fatherland rhetoric was hardly the monopoly of ambitious dynasties. In the Thirty Years 
War, ‘fatherland’ came also to be a rhetorical weapon against the princes on behalf of aggrieved 
vassals. In an illuminating example, Robert von Friedeburg explores how vassals to Amalia 
Elisabeth, holder of Hesse-Kassel after her husband’s death, protested her taxation and war making 
by claiming their duty as patriots to their ancient fatherland. Earlier on in the Thirty Years War the 
vassals had cooperated with Amalia.195 In 1643, however, Amalia sought to reclaim the Marburg 
inheritance, which had been lost to the Hesse-Darmstadt branch of the family in 1627. Invading 
Marburg and its territory against Georg II of Hesse-Darmstadt began the “War of the Hessians,” a 
smaller microcosm at the center of the last phase of the Thirty Years War.196  
It was in the context of the Hessian civil war that vassals in both Hessian territories 
assembled together and tried to negotiate their own peace.197 Amelia claimed that they had no right 
to meet separately as a corporate body. The vassals replied that they assembled in their capacity as 
patriots for the good of the fatherland against a tyrant. In so doing, they explicitly relied on the 
inventive propaganda histories of the fatherland commissioned by the late Landgrave Moritz, 
Amalia’s father-in-law. In their answer to Amalia, the vassals referenced Cicero and Althusius on the 
virtues of patriots. In response, Amalia’s lawyers referred to Knichen and Bodin on the unqualified 
obedience of subject to the holder of territorial supremacy. Knichen was particularly useful for the 
enterprising prince (or in Amalia’s case, Countess) because he provided the widest possible 
interpretation of the powers granted by enfeoffment. Admitting that an agglomeration was indeed a 
‘fief’ would therefore not imply downgrading it to a less than independent status. The 1648 treaties 
at Münster and Osnabrück confirmed the ‘territorial superiority’ of imperial estates not as claims to 
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new authority, but as a fact emanating from their status as fiefs, and Knichen provided the widest 
possible interpretation of what that right entailed.198 
 
3.2 The fief as polis 
 With the publication of the Six Books of Commonwealth in 1576, Jean Bodin began a tidal wave 
in new thinking about what it meant to be a political entity and what power such an entity would be 
endowed with. For Bodin, sovereignty was a comprehensive right to rule (composed of numerous 
‘marks’) possessed by an individual or group. It could apply equally to monarchies as to aristocracies. 
But without a clear holder of sovereignty, no independent political entity existed. Clearly this model 
of sovereignty did not fit the reality of imperial princes, nor for the Emperor himself.199 Princes 
seemed to have extensive rights in their own domains understood as territorial superiority, but even 
the most ambitious of them never claimed the be independent from the empire until much later.  At 
a minimum, they formally received their lands as feudal grants, and respected imperial law. As for 
the Emperor, his rule depended on a complex process of consensus-building, and even then, it was 
shared with the Imperial Diet. For Bodin, sovereignty in the empire was held by the Imperial Diet – 
an interpretation that favored neither the Emperor, nor the princes.200   
At the same time, since the reception of Aristotle through Leonardo Bruni’s Latin 
translations, authors increasingly used the Aristotelian political vocabulary to describe the Empire. 
From Aristotelian language, another strand of debate emerged in the 1590s that addressed the fief as 
a polis or res publica, and adapting Bodin, examined the extent to which princes could claim 
monarchical authority in their territories. There were divergent approaches to this new genre. 
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Henning Arnisaeus (1570-1636) represented a classic Neo-Aristotelian approach that emphasized 
the polis as a structure defined by orders of obedience. His work was particularly favored by princes 
aspiring to absolutism, as we saw above with Amalia’s use of Arnisaeus in her response to Hessian 
vassals. Johannes Althusius (1563-1638) represented a reformed approach to the same vocabulary. 
According to Althusius, political life was defined by overlapping circles of associations, or 
‘consociations’. Politics was the art of ‘consociating’ men for the purpose of their better social life in 
the “universal consociation,” which included a number of smaller, lower groupings, but had a 
distinct territory and held the monarchical power of majestas.201 But both schools used the language 
of the polis to describe an order of hierarchical command and obedience under a prince. They also 
assumed, sometimes explicitly, that the fief was such an entity, and had a coherent and clear-cut 
spatial territory. In one instance, Georg Schöborner (1579-1637) claimed that the territory, although 
composed of smaller territories, was conceptually independent of the dynastic house.202 
 
Summary: The interwoven territorial right, reformation, and fatherland 
This section has emphasized the many distinct strands of thought that helped produce an 
idea of a coherent territorial state in the second half of the seventeenth-century. But the ideas and 
legal rights associated with confessionalization, territorialization, and the idea of an ancient 
‘fatherland’ were imbricated with one another. Legal developments toward territorial consolidation 
helped produce the Augsburg settlement of 1555, which established the ius reformandi for Princes. 
But applying the ius reformandi was highly ambiguous and led to many disputes over which towns, 
parishes, and villages could be reformed (or counter-reformed) and by whom. The ius reformandi 
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assumed – and legal battles over its application helped develop – an idea of a territorial right from 
which all other claims to authority arose, including the ius reformandi.  
But the ‘territory’ of the territorial right was not itself a preexisting entity. It had to be 
assumed and projected onto what were still essentially dynastic agglomerates. Later, when princes 
and vassals alike published works that expounded the glorified history of the ancient fatherland (of 
Hesse, Pomerania, Bavaria, Saxony, Austria) with maps to boot, they were giving content to the 
assumed ‘territory’ of the ius reformandi and the ius territoriale. More than that, histories and maps of 
‘fatherlands’ were used as evidence in disputes over territory, and used rhetorically in efforts to 
extend jurisdiction.203 In this context, the territorial rights were prior to the territory. Moreover, the 
vocabulary of the Neo-Aristotelian politica meant that the political entities occupying these ancient 
fatherlands were addressed less as the patrimony of a dynastic house, and more as a polis or res 
publica. The Treaties of Münster and Osnabrück confirmed these existing complexes of territory and 
political identity but did not create them. Nor did these complexes become, once confirmed in 1648, 
universal standards. The patrimonial characteristic of dynastic states remained, both in the language 
of statecraft and the dealings between houses. 
 
V. The Thirty Years War and The Peace of Westphalia 
Until 1618, the government of German princes was characterized by cooperation above all 
else. Despite the attempts at consolidation surveyed above, they depended on their vassals and lower 
nobility for maintenance of power in an otherwise highly unstable context. Since 1495, they had also 
garnered a more prominent position in the constitution of the empire as a whole and had gained 
direct links to the emperor, without which their chance of dynastic survival was minimal. Whatever 
territorial consolidation that had occurred often depended on cooperation at both the higher and 
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lower levels. To be sure, there were always ‘losers’ in this process, especially imperial knights and 
smaller dynastic families or branches who failed to gain the support of the emperor. But the Thirty 
Years War blew up this century of modus vivendi cooperation. In the following, I give a short 
overview of the conflict and its most important outcomes for the emergence of territorial states.  
 
The Thirty Years War 
The catalyst for the Thirty Years War (1618-1648) is evidence of dynasticism’s long shelf life. 
The conflict began with the infamous defenestration of Prague in May 1618, when Protestant estates 
ejected Catholic imperial governors out of a window. But the crisis picked up momentum because of 
related succession crises in the Kingdom of Bohemia and the Empire as a whole. In Bohemia, after 
the death of Matthias (who was both an Elector as the King of Bohemia, and the Emperor) in 
March 1619, the Habsburg Archduke Ferdinand of Styria was elected to the Bohemian throne. The 
largely Protestant nobility revolted and instead elected Frederick V of the Palatinate, a devout 
Calvinist. At the same time, the death of Matthias meant that choosing the next King of the Romans 
would depend on the choice of the Prince-Electors. If Frederick had been allowed to remain, then 
there would have been a 4-3 Protestant majority, upsetting Catholic order in the Empire. Frederick 
did not reach the electoral meeting, however, and Ferdinand voted for himself for Emperor. 
Moreover, it was unclear whether Bohemia was an independent elective monarchy or part of 
Habsburg hereditary lands, and, finally, whether it was even a part of the Empire at all.  
In the ensuing conflict, both sides called on support from allies – mostly co-religionists 
although not exclusively. For instance, Frederick V expected support from both the crowns of 
Denmark and England through his wife’s family, and from France, which was driven by their rivalry 
with the Habsburgs more than confession. Meanwhile, the Emperor was supported by several 
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Lutheran estates as well as Catholic ones.204 The conflict at once encapsulated existing confessional 
conflicts, constitutional crises of the Holy Roman Empire, and dynastic politics.   
The war itself consisted of three stages. In the first stage, the ‘Bohemian War,’ Frederick was 
defeated by imperial forces and his lands and titles were given to the Bavarian branch of his family 
(Wittelsbach). As a result, Bohemia was constitutionally reconstructed, becoming a Habsburg 
hereditary possession and declared a central part of the empire. But the conflict did not end there. 
Because Habsburg power was now overwhelming across the continent, several coalitions (including 
a Danish bid for hegemony in North Germany) arose to challenge them in the 1620s.205 Ferdinand 
was so successful against each coalition that in 1629 he introduced the reactionary Edict of 
Restitution, an attempt to undo the Peace of Augsburg and re-Catholicize secularized territories. The 
result was a large-scale protestant revolt and the opportunistic intervention of Gustavus Adolphus 
of Sweden (with financial support from France and the Dutch Republic), both another bid for 
hegemony over the Baltic and, perhaps, an attempt at a Protestant empire. 
Sweden’s dexterous army exemplified the military revolution in many aspects, and initially 
overrun Northern Germany and Central Europe while Habsburg troops were entangled in a 
dynastic conflict to the South. Sweden’s success was at first a massive shock, considering Adolphus 
landed with only 10,000 foot soldiers and 3,000 cavalry, equipped with maps that did not even go as 
far south as the Elbe. Nonetheless, their rapid success meant that a cult of personality emerged 
around Adolphus, figured as the “champion of true Christianity, the scourge of the house of 
Habsburg,” and the “political equivalent to Luther.”206  This lasted until Adolphus’s death in 1632 at 
the Battle of Lützen, a victory but at a cost.  
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At this point, with both Catholic and Swedish setbacks, there would have been a chance for 
a widely-agreeable peace in Germany, provided the Emperor could commit to abandoning re-
Catholicization. A new obstacle arose, however, in the form of the anti-Habsburg policies of 
Cardinal Richelieu of France.207 Richelieu, who left copious documentation of his exact thinking, 
aimed to “ruin the House of Austria completely” with the help of Sweden, and then overpower the 
latter after suing for peace.208 Thus began the last and most destructive stage of the war, at times 
bordering on atavistic brutality.209 These later stages were those most memorialized in histories about 
the war, which resulted in widespread famine to the point of cannibalism, wanton destruction, and 
depopulation.210 The combined Swedish and French effort in the later 1630s and early 1640s pushed 
Habsburg troops toward settlement.211 With Swedish troops occupying Habsburg lands in the 1640s, 
advisors to Ferdinand III (who succeeded his father as Emperor) urged him to compromise and 
focus on the hereditary lands (the Erblande).212 After several years of negotiations, both sides came to 
a set of agreements enshrined in the treaties of Münster and Osnabrück.  
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The Peace of Westphalia included dozens of agreements between the Holy Roman Empire 
and France and Sweden. Agreements ranged from war reparations for France and Sweden, to myriad 
passing or confirming of lands and titles within the Empire, to confirmations of rights and status for 
imperial cities, to the rights of ecclesiastical organizations, to confirming the independence of 
Switzerland. The treaties also finally confirmed the independence of the Dutch Republic from Spain, 
ending an ongoing war of independence since 1566. Most importantly though, the treaties 
formalized the right of imperial princes to territorial supremacy (superioritas territorialis, or landeshoheit). 
That included the power to conclude treaties amongst themselves and with foreign powers, so long 
as they were not directed against the Emperor. It did not amount to conferring ‘sovereignty,’ as it 
was understood by Bodin. The Imperial estates remained in feudal relation to the Emperor, as well 
as entangled in imperial institutions. Indeed, imperial institutions were actually strengthened by 
Westphalia. The Emperor surrendered to the Imperial Diet the right to declare and settle war in 
Germany. Several constitutional bodies were also reorganized to include Protestants and Calvinists 
on an equal level with Catholics, and it was settled consensus rather than majority would settle 
future confessional disputes. As for confessionalization, Princes retained their ius reformandi, but with 
the condition that subjects were permitted to practice their religion in private. Thus, princes who 
converted could no longer force the territory to follow them.213  
 This brief recounting of the Thirty Years War and the Peace of Westphalia is no doubt too 
broadly rendered. But the intention is to provide an overview of the war’s development in order to 
explain the real significance of the conflict for the constitutional development of German territorial 
states. It was a conflict that began as a struggle over the constitution of Bohemia and the Empire 
filtered through the lens of dynasticism. But it exploded through opportunistic bids at hegemony. It 
always had a confessional aspect, but was never reduced in any clean way to that aspect. Even at the 
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outset, although Bohemian nobles had objected to Ferdinand and opted specifically for the 
militantly Calvinist Frederick V, each side had multiple confessions. The Habsburgs retained the 
loyalty of some Lutheran estates throughout, and their most powerful enemy at the end was the co-
religionist Catholic France of Richelieu. But at the center of the conflict and especially at the center 
of the peace treaties, was always the exact nature of Imperial states and their role in the larger 
structure of the Empire. That the states in question were imperial, that is, fiefs of the empire, is 
usually either overlooked or assumed to be reduced to a more easily analyzable ideal type of the 
‘modern state.’ Below I discuss how this analytical simplification misses what was actually important 
in the Peace of Westphalia, namely, the standardization of territoriality as the organizing principle of 
government.  
 
The Westphalian Myth and Territoriality 
Peace of Westphalia has acquired a legacy in international relations scholarship as the birth 
of the modern state system, dubbed the “Westphalian System.” The end of the Thirty Years’ War is 
meant to signify the emergence of a system characterized by legally equal, sovereign, territorial states, 
operating in a relative balance of power and on the principle of non-intervention. These aspects, 
both of states and a system of states, are supposed to have taken shape in a significant way in the 
peace treaties among France, Sweden, and the Holy Roman Empire. It is remarkable just how stable 
that interpretation has been. Despite historical and conceptual critique in the last two decades, 
textbooks on the subject have not changed much.214 In 1990, Evans and Newnham declared that 
Westphalia “explicitly recognized a society of states based on the principle of territorial sovereignty” 
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and established many “important principles, which were subsequently to form the legal and political 
framework of modern interstate relations.”215 In 2005, the Encyclopedia of International Relations and 
Global Politics stated that Westphalia secularized international relations and “anchor[ed] it instead on 
the tenets of national interest and reason of state.” It also “promoted sovereignty, the legal doctrine 
that no higher authority stands above the state,” and accepted a conception of international society 
based on the legal equality of states.”216 In The Oxford Handbook of International Relations (2008), Robert 
Cox refers to the “Westphalian interstate system that was inaugurated in Europe in the seventeenth 
century and spread throughout the world.”217 None of this reflects the history of the Peace itself, 
neither in the treaties, the issues over which the conflict was waged, nor its immediate aftermath. 
The widespread acceptance of the ‘standard’ interpretation of 1648 reflects a flawed 
conceptual schema applied to the conflict as a whole. International relations scholars portrayed the 
conflict as consisting of two camps: the universalist and the particularist, or empires and states. In 
the former, the Habsburg dynasty is depicted as campaigning for the universal monarchy of the 
empire, with the support of the universalist pretensions of the Papacy. Opposing universal 
imperialism are sovereign states battling for their independence against an overreaching behemoth. 
In this light, the conflict was the last instance of an ongoing fight that pitted the nascent nation-state 
against the medieval, despotic, backwards, imperial overlord. The particularist states are always the 
defenders while Habsburgs are the attackers. Charles Tilly summarizes the view succinctly: 
Westphalia “definitively blocked consolidation of a Habsburg empire, sounded the death knell of the 
Habsburg dominated Holy Roman Empire, and made it unlikely that any other empire… would 
expand within the continent… thus the end of the Thirty Years’ War consolidated the European 
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system of national states.”218 In Joachim Whaley’s words, the treaties were seen as “the Magna Carta 
of particularism… For the next one-and-a-half centuries, in the traditional view, the Reich survived 
only as a decrepit shell: corrupt and moribund, a hollow mockery of the once strong medieval 
empire with its universal mission.”219 
Even a cursory glance reveals the inadequacy of this framework. The treaties make no 
mention of the Pope, the Emperor’s prerogatives, nor any notion of non-intervention.  For one 
thing, as Andreas Osiander points out, several Protestant princes chose to support the emperor in 
order to prevent further crisis.220 They were not defending their autonomy against overlordship, but 
rather trying to maintain stability in their own lands. Of course, many estates came to oppose the 
emperor as well (Frederick of the Palatinate, Hesse-Cassel, Brandenburg, and Saxony). Even more 
significant, though, was that the length and severity of the war was fueled not by a particularist-
universalist division, but by the opportunistic and expansionist agendas of other European powers - 
first the Danish, then Swedes, then the French.221 The part of the conflict that was remotely 
accurately between a universalist emperor and an independent territory was the Bohemian crisis. But 
that conflict ended in 1620 and was pinned to the uniqueness of the Kingdom of Bohemia.  
Andreas Osiander has been especially influential in turning the conventional wisdom against 
the myth of Westphalia. The view that the conflict began with universalist claims, Osiander shows, 
was a frequent piece of French anti-Habsburg propaganda during the conflict itself. Although 
rejected by contemporaries, the idea was picked up again by nineteenth- and early twentieth-century 
historians with explicitly nationalist commitments.222 Taking the nation-state as both a normative 
 
218 Tilly, Coercion, Capital, and European States, AD 990-1992, 167. 
219 Whaley, Germany and the Holy Roman Empire, n.d., 2:3. 
220 Osiander, “Sovereignty, International Relations, and the Westphalian Myth.” See also Benno Teschke, The Myth of 
1648: Class, Geopolitics, and the Making of Modern International Relations (London: Verso, 2003), and Benjamin Straumann, 
“The Peace of Westphalia as a Secular Constitution,” Constellations 15, no. 2 (2008).    
221 These and the protestant estates were also supported financially by other European states with ulterior motives, 
including the Ottomans, the Dutch Republic, England. 
222 Osiander, “Sovereignty, International Relations, and the Westphalian Myth,” 260–63. 
 85 
and descriptive premise, the anti-Habsburg line has become the ‘standard account’ of international 
relations, which takes the treaties at Münster and Osnabrück as either containing or implying far-
fetched principles that are assumed to be present in the “European state system,” or, “Westphalian 
system.” So seductive is the Westphalian norm, that Stephen Krasner, who dismissed the myth as 
ahistorical and misleading in 1993, continued to refer to ‘Westphalian sovereignty.’223 
It is not even unambiguously clear that the Imperial estates came out of Westphalia stronger 
than they had gone in. On the one hand, their claims to near-autonomy in their territories was 
formally confirmed, although as we’ve seen it had already developed to a significant degree in the 
sixteenth-century as part of the constitutional growth of the Empire as a whole. But on the other 
hand, the religious power of estates was actually decreased compared to 1555.  
Moreover, the years after the Peace were certainly not a steady development toward state 
sovereignty. The taxation powers of princes were still quite limited. In 1654, they gained the right to 
impose taxes on their subjects to defend the Empire, but in 1670 the emperor vetoed a proposal to 
expand it to a right to tax for any kind of defense whatsoever.224 More generally, in the half-century 
after 1648, while some states consolidated their territorial supremacy, there were just as many 
devoted to reforming the empire and further developing its institutions. This was especially true for 
the Imperial Diet, which became a permanent body for the first time in 1663.225 Indeed, the seeming 
renewed stability of the imperial institutions meant that for many it was a model for the best means 
of keeping peace, both within the Empire and in Europe as a whole. This was Pufendorf’s 
assessment in his Monzambano (his reflections in On the State of the German Empire, published 
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anonymously under Severinus de Monzambano), and in the later writings of non-German authors 
like Abbé St Pierre, William Penn, and Jean-Jacques Rousseau.226    
The myths of Westphalia reflect another historiographical slippage in discussions of the 
modern state and the modern state system. It is important that the treaties were primarily about the 
Holy Roman Empire, not France, Sweden, the Dutch Republic, or Denmark. The Westphalian 
narrative claims that 1648 marked the origin of a system of modern states, characterized by 
possession of sovereignty. When studying the development of ‘sovereignty,’ however, scholars have 
tended to focus overwhelmingly on the Anglo and French cases. It was there that the impersonal 
theory of sovereignty as the highest point of authority in a juridical structure received its clearest 
articulation in Bodin and Hobbes. But the entities addressed in the Treaties of Münster and 
Osnabrück – the Holy Roman Empire and its imperial estates – are largely left out of this literature. 
True, France was a party to the Peace, but its articles hardly impacted France’s constitutional history. 
Quite the opposite, in the decades following the treaties, France embarked on successive wars of 
expansion until the end of the seventeenth-century. If we want to understand what Westphalia 
actually was and what it actually did, if anything, then we have to take seriously the political structure 
of the entities it aimed to stabilize. 
 The key institutional development of Westphalia was its enshrinement of territoriality as a 
fundamental principle of government in the Holy Roman Empire. This was a development already 
well under way by 1618, and the Peace did little more than confirm its legal status. But still, what the 
estates gained was certainly not sovereignty, but rather a confirmation of their superioritas territoriales 
or landeshoheit vis-a-vis one another. Supporting this point is the fact that those states that most 
successfully gained full sovereignty as recognized by other European states in the century after 
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Westphalia did so by seeking crowns of independent kingdoms outside the empire (such as Saxony’s 
possession of the Polish Crown and the Hohenzollern’s of the Prussian Crown after 1701).227  The 
word ‘sovereignty’ was not even used in the actual treaties, but only appeared in later French 
translations.228   
Whatever ‘sovereignty’ these states held was a claim to exclusive authority over their 
respective territories with respect to one another, and with respect to internal competitors. It was a 
win versus corporations, towns, and lower nobles, but the authority of territorial superiority was still 
a part of the graduated feudal structure. It was part of an institutional turn toward simplifying that 
structure, dramatically decreasing the sheer number of levels of authority, and reducing ambiguity in 
competing claims. But the princely holder of territorial superiority was still legally and institutional 
inferior to the Emperor and to the Imperial Diet. Moreover, even when the Emperor’s direct power 
overt his fiefs did wane, it did not result in territorial ‘sovereignty,’ but instead states found 
themselves under the power of the French crown.229 The event that was supposed to have enshrined 
sovereignty in fact enshrined territorial superiority, a notion that was not equal to sovereignty, did 
not claim to be, but was definitively territorial. Indeed, as Osiander emphasizes, what was so distinct 
about the confirmation of territorial superiority in Westphalia was that it confirmed a regime of 
division of government along territorial lines, not a system of modern state sovereignty.230 What 
came out of Westphalia was a new understanding of the constitution of the Holy Roman Empire, 
which now took territoriality as the foundational organizing principle for the allocation and 
distribution of government authority.231 
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VI. The Theory of the Territorial State 
 Despite the flaws of the traditional narrative, something did nonetheless emerge in the 
second half of the seventeenth-century. The territorial state within the Empire took on a more 
definitive form. It is not clear if that was directly influenced by the Treaties of Münster and 
Osnabrück, but by the later seventeenth-century the notion that imperial estates were some kind of 
territorially organized entity that held comprehensive authority over that territory was common.  
The notion had two aspects: it was territorial, and it was a state. We can trace different 
genealogies for each, and they do not always map onto each other easily. As we’ve been focusing on, 
the genealogy of the territorial aspect of the imperial estates was a staggered process since the 
fifteenth-century that involved the geographical consolidation of holdings of a single family, as well 
as the invention of new legal and philosophical vocabularies that allowed the assertion of an 
underlying territorial right from which other titles were derived. But entities defined by their territory 
in this way were not always addressed as ‘states.’ Rather, the genealogy of ‘state’ in German lands 
began with a unequivocal rejection of the language of ‘reason of state’ as evil Machiavellianism in the 
sixteenth-century.232 It was only later in the seventeenth-century that writers challenging princes as 
despots and tyrants proposed instead the language of the ‘state’ as an independent entity that should 
be taken care of.233  
But the genealogies of territory and state were also deeply intertwined. The imperial fief 
transformed into a state in part because dynasties continued to consolidate disparate areas and titles 
into a coherent and congruent whole, which they rhetorically claimed had a legal identity that was 
not reducible to the ruling family. The fact of territorialization in practice spurred the development 
of the state in theory. The process could also go in reverse. Consider the case of Frederick William 
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of Hohenzollern, the “Great Elector,” who asserted that his disparate hereditary lands in Prussia and 
Brandenburg in fact constituted a ‘state’ to which all residents should be loyal. It would take 
successive attempts for generations before the nobility would readily associate themselves with 
service to the state, and even then, it was because the Prussian nobility were less wealthy and 
independent than in other estates.234 
By and large, the imperial estates of the Holy Roman Empire in the later seventeenth-
century were non-sovereign but territorially competent states. They were defined by, limited to, and 
exercised exclusive authority over a spatial district, which was often identified separately from the 
ruling family. Many of them had developed histories of their fiefdoms as ancient fatherlands, a 
rhetorical double-edged sword that could be directed against the dynastic houses themselves. Ruling 
princes were supreme over competitors internally, though still part of the Empire externally. At the 
same time, dynasticism, patrimonialism, and the territorial state lived side-by-side through much of 
the eighteenth-century.  
 
Seckendorff & Pufendorf 
 The best representation of the near-consensus on the territorial state following Westphalia 
was Veit Ludwig von Seckendorff’s Der Teutche Fürstenstaat (“The Government of German Princes”) 
in 1656, a handbook of territorial administration and public law. The text was a bestseller 
throughout the Empire, and went through twelve editions by 1754. By the mid eighteenth-century, it 
was a standard textbook of government at most German universities.235 Despite that influence, there 
has been little scholarly attention, and there is no modern edition, standard translation or recent 
monograph.  
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Seckendorff’s text is often seen as foundational for what would later become known as 
“cameralism”, a particularly German academic study of governmental administration.236 In the 
eighteenth-century, cameralism became the common term for a German pedagogical discourse 
around the proper administration of territorial states.237 The discourse was academic, in that it was a 
vocabulary confined to German universities directed toward teaching future territorial bureaucrats 
who were almost exclusively educated in their territorial universities. It may be said that cameralism 
was the German answer to mercantilism, but it was composed less of a set of economic principles 
than of a set of common concerns and priorities for the ideal functioning of territorial government. 
Key among these was the focus on agricultural development and population growth, as opposed to 
the mercantilist obsession with trade.  
Seckendorff (1622-1692) served as a counselor to Duke Ernst of Saxony-Gotha for most of 
his career (until he moved to work for Duke Moritz of Saxony-Zeitz in 1656), and his Fürstenstaat 
constituted both advice to his employers and a description of the contemporary structures of 
governance. Seckendorff’s text was divided into three sections: an account of the territory and its 
population; a description of the territorial government (including spiritual matters); and articles of 
advice for how to most advantageously manage the state’s domains.238 Focusing on good 
administration, the text was not primarily concerned with constitutional questions. Seckendorff’s 
advice ranged extensively from the economy of natural resources, to provisions for education, clean 
water, and public hospitals.239 It was a blueprint for the management of territory in the widest sense.  
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But Seckendorff broke with preexisting and similar advice genres. Seckendorff prioritized 
the legal entity of the territory, not the dynastic family, who existed only to serve the territory and its 
people. He went so far as to suggest that the prince should not possess a personal demesne for 
government, but should rely solely on public funds. Seckendorff helped widen the rift, which had 
already opened in the Thirty Years’ War with vassal attacks on princes, between the domain of 
princely household management and proper statecraft. Moreover, he emphasized that the princes 
and their territories were still subject to the laws of the empire. Where princes did make use of their 
demesnes, he urged that they not mistake this ownership of resources to mean that they also owned 
their subjects or the territory as a whole. That kind of government-as-ownership was characteristic 
of ‘Turkish’ or ‘Barbarian’ despots.240 
Seckendorff also assumed that the units he addressed were territorially coherent, long-
standing, and indivisible. The form of the dynastic agglomerate was assumed away in Seckendorff’s 
prescriptions. The Fürstenstaat was a spatial political unit composed of its own constitution of laws, 
stemming from its own unique history. That history, moreover, was not a family memoir but a 
history of the territory itself as a political district. More than that, he referred to this territory 
interchangeably as ‘land’ and ‘fatherland,’ but not the private estate of a house. The many units 
making up the territory (Ämter) were not vestiges of older accumulated titles and territories, but 
portrayed instead as administrative divisions that were part of the larger whole.241 The territorial state 
emerged in Seckendorff as the fundamental unit of government and management in the empire for 
the next century, even where it was only aspirational. 
The notion of a territorially administered state spread easily throughout the Empire, though 
not evenly. Among Catholic writers, the notion that the title to the Roman Empire had been passed 
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down (translatio imperii) to from Byzantium to the Germans (via the Franks) still held sway into the 
eighteenth-century.242 But among Protestant writers, the territorial state was both the assumption of 
statecraft and the subject of philosophical defense. Samuel von Pufendorf was the most influential 
voice in the second project. Writing on the contemporary system of states, Pufendorf remarked that 
the empire was  
an Irregular Body, and like some mis-shapen Monster, if it be measured by the 
common Rules of Politicks and Civil Prudence. So that in length of time, by the 
Lazy-easiness of the Emperors, the Ambition of the Princes, and the Turbulence of 
the Clergy or Churchmen, from a Regular Kingdom is sunk and degenerated to that 
degree, that is not now so much as a Limited Kingdom, (tho the outward Shews and 
Appearances would seem to insinuate so much) nor is it a Body or System of many 
Soveraign States and Princes, knit and united in a League, but something (without a 
Name) that fluctuates between these two. (vI-9, p. I52) 
 
Pufendorf’s use of “monster” (or “monstrosity”) has often been interpreted as criticism, but he 
meant only that the empire fit no existing political categories.243 Seckendorff had written too on the 
public law of the empire and attempted to define the legal relationship between the states and the 
emperor and their degree of independence.244 Pufendorf, however, went further than any of his 
contemporary German academics had in arguing that Aristotelian political categories simply were 
not useful substantively describe to the Empire. Pufendorf concluded that the empire was an 
“irregular body,” “which will not suffer us to bring it under any of the simple or regular forms of 
government.” Here Pufendorf showed his debt to Hobbes, who had distinguished between regular 
and irregular systems.245  
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But Pufendorf’s most important legacy for the territorial state was his innovations in the 
genre of natural law and the law of nations. Pufendorf’s The law of nature and nations (1672) amounted 
to a fundamental reformulation of the natural law that had come into vogue since Grotius. 
Pufendorf’s interpretation and vocabulary were meant to be suited specifically for the princely states 
of the empire. Pufendorf’s new approach to natural law depended on a theory of moral 
conventionalism to construct a theory of state that was normatively and practically territorial. 
Moreover, it was a natural law defense that aimed to insulate the state from religious confessional 
division. In effect, Pufendorf provided the conceptual backbone needed by territorial states to 
understand themselves as independent legal entities within the larger confederative structure of the 
Empire. The way had already been prepared by a diverse cast of thinkers, but Pufendorf’s theory 
would prove to be the most comprehensive and influential. Theories that had claimed the territorial 
independence of states in the late sixteenth- and early seventeenth-centuries did so only as 
aspirations. But with Pufendorf, the theory and practice of the territorial state had begun to align for 
the first time. The structure of his theory of territorial sovereignty is the subject of Chapter 4. Here 
it will suffice to say that what Seckendorff did for the management of territorial states, Pufendorf 
did for the theory of territorial sovereignty. 
VII. Conclusion 
In the midst of the War of Austrian Succession (1740-48), Emperor Charles VII of the 
house of Wittelsbach made a secret deal with Frederick II (“The Great”) of Prussia. According to 
the deal, which became public in 1745, Frederick would no longer be required to formally hold his 
territories as a fief from the Emperor. This move was largely symbolic, but no less significant for 
that. Up until then, at the coronation of a new Emperor, all imperial fief-holders would formally 
declare fealty to him, express that their power came only from him and no other source, and they 
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would then receive their lands and titles in return as feudal fiefs held at his pleasure.246 It was a 
symbolic ritual, but maintained the constitutional structure of the Empire through its norms. The 
practice of the imperial states had developed significantly over the last one hundred years, and the 
ritual was already outmoded. But when the deal became public, many other of the great princes and 
Electors also demanded to be released from enfeoffment.  
So ended the slow and staggered transformation of dynastic fiefs into territorial states, in a 
drama of courtly ritual. As with all constitutional developments of the Holy Roman Empire, there is 
no one single moment to point to when such a state emerged or became dominant. But the 
centrality of territorial supremacy, confirmed in 1648, had continued to develop as the core of the 
claims of territorial states to autonomy from the empire. What in 1648 had been a principle of 
government within the empire based on territory, had grown into a principle of independence from 
it.  
It was out of this environment that the authors who are the main subjects of this dissertation 
(Pufendorf, Locke, Wolff and Vattel)247 were writing. The subjects of their inquiry were the newly 
assertive imperial states, as well as the older monarchical states and kingdoms. They wrote in mixed 
genres, combining natural law and the law of nations with Aristotelian political thought and the new 
imperial public law, both affected by the orthodoxies of the sixteenth-centuries major confessions. 
Early on, in Pufendorf’s work, they aimed to adapt imperial institutions to better fit the reality of 
legal and political practice. By the later treatises of Wolff and Vattel, the territorial state and its 
sovereignty (no longer territorial superiority) were the objects of study. By the time of Vattel’s The 
Law of Nations, written for his Saxon employer, it was no longer a matter of making the case for the 
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territorial coherence of princely fiefs, but instead explaining how territorial states were founded in 
the state of nature, and what obligations they had to one another, if any.  
This chapter has tried to explain how territorial states emerged from fiefdoms as both an 
institutional and intellectual process. But they emerged as contested, ambiguous entities, and the 
authors studied in the following chapters addressed those ambiguities. These included: first, what 
kind of sovereignty was appropriate to these entities, if any? Could it be territorial and ‘sovereign’ 
without claiming to break with the structure of the empire? Could it adapt the language of natural 
law to the German states without falling into confessional discord? Second, to whom did the 
territory belong? If it wasn’t a possession of the princely house, as explored in Grotius’s patrimonial 
kingdom, then was there some other entity, a coherent ‘people’ or nation who could claim 
ownership of the territory, and by extension, the state? Third, how free of a hand did territorial 
princes have in the management of their own territories? Finally, what were the consequences for 
political membership of territorial states? In a Europe of territories, what did it mean to be a citizen, 
a native, and a foreigner? Each of these will be addressed by authors in the following chapters. While 
their answers never constituted a single united and consistent approach to territory, their work 
demonstrated attempts to defend and clarify the parameters of territorial states, and collectively built 
a shared orthodoxy of territorial sovereignty.  
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3. Territory and Ownership in the Patrimonial Kingdom 
I. Introduction 
Coming into the seventeenth-century, the territorial state had emerged in all but name, and 
often that as well. Even if states remained part of a larger federative imperial structure for another 
century or more, dynastic holdings had in many places condensed into discreet territories. But 
territory itself was by no means always an abstract identity. There were still conceptual roadblocks 
that continually understood territory as just one of many objects of household management. This 
chapter studies the continuation of dynasticism as a principle of territorial ownership through the 
idea of a ‘patrimonial kingdom,’ and its eventual critique in eighteenth-century natural law. 
According to Grotius, some kingdoms were legitimately ‘patrimonial’ if they were owned as private 
property by their ruler, usually acquired through conquest in a just war. As both ruler and owner, the 
king could alienate, exchange, and divide the realm. The patrimonial theory was meant to describe 
the fractured entities of the Holy Roman Empire, whose lands were exchanged and partitioned at 
will. At first, the patrimonial kingdom was a theory about the unlimited power of the ruler-as-owner, 
with little mind for the theory’s specific territorial outcomes. Critics, however, saw the patrimonial 
kingdom as a theory not just about absolute authority, but specifically about the limits of what could 
be done with political territory. The patrimonial kingdom, they argued, corrupted the necessary 
territorial unity of a political community, which they assumed predated the state. A coherent and 
continuous territory underlay any theory of a people who could lay claim to the state.  
 This chapter makes three basic arguments. First, the theory of the patrimonial kingdom had 
a much longer shelf-life than is usually thought. It was a vestige of medieval thinking, but it 
continued well into the eighteenth-century. It demonstrated a persistent form of thought that 
contradicted the idea of a single homogenous territory that underpinned the state. Second, in the 
critique of the patrimonial kingdom we observe the contours of the ideological foundations of the 
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territorial state. Critics of Grotius attacked patrimonial rule on behalf of an assumed territorial 
community which could not legitimately be conquered or divided.  It was this territorial community 
who laid claim to the sovereign Westphalian state against the patrimonial ruler. Third, the discourse 
over what it meant to be a territorial political society developed not solely through the language of 
property. While critics contested the proper ‘owners’ of the territory, they also argued that territory 
itself was simply not amenable to the powers of alienation and division usually associated with 
property. Moreover, critics developed their arguments as much from the theory of conquest as they 
did property theory.  
 In the following section I examine the historiography of patrimonialism through the notion 
of the “patrimonialstaat” in German legal history, emphasizing the ideological, as opposed to 
descriptive, meaning of the term. In Section III, I explain Grotius’s account of the patrimonial 
kingdom and his two Germanic defenders: Samuel von Pufendorf and Christian Wolff. Grotius’s 
account was meant to be most accurate for the myriad entities composing the Holy Roman Empire, 
and his inheritors saw its continued relevance. In Section IV, I examine the critical reception of the 
Grotian theory in France and England in the work of Jean Barbeyrac and Gershom Carmichael. 
Although John Locke made no mention of patrimonial kingdoms, his theory of conquest was the 
common fountainhead for eighteenth-century critiques. Section V follows the critique into Emer de 
Vattel, who combined both Barbeyrac and Carmichael’s arguments, which he received through Jean-
Jacques Burlamaqui. What is significant is not only that Vattel provided a similar critique to the 
previous ones, but that his context in the fracas of Saxon politics in the mid-eighteenth-century 
showed how the patrimonial kingdom had come back home, reinterpreted through French and 
English critiques. 
 
II. Patrimonialstaat in German Legal History 
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 There has been little scholarly work done on patrimonialism from the perspective of the 
history of political thought.248 The concept and its legacy has received significant attention, however, 
in German legal history. Specifically, nineteenth- and twentieth-century German historiography 
found the patrimonial kingdom or patrimonial state (patrimonialstaat) a useful category for describing, 
in contemporary terms, the backwards nature of pre-modern polities. That legacy has led to a 
contemporary usage of the term which nearly equates ‘patrimonialism’ with backwards and 
tyrannical rule, and is still in use today.249 But that interpretation of the patrimonial state has been 
largely ideological, a product of the nineteenth-centuries obsession with the “state” and its essential 
reasonableness250. The purpose of this approach was to antiquate the pre-modern in order to 
emphasize the modernity of the present. 
Illustrating the standard approach, the politician and writer Konrad Beyerle wrote in a 1927 
lexicon that the patrimonial state was characteristic of a time in European political development 
before the advent of the independent personality of the state, when the person of the monarch was 
so central that the state itself could be the object of private ownership. Beyerle was referring to a 
constitutional history that predated that actual term and precise concept of the patrimonial state as it 
was first given form by Grotius.251 Beyerle claimed that German principalities within the empire 
were the ideal typical examples of this concept. Thus, the Empire was discussed in terms of public 
law while the princes were discussed in the terms of private law. The center of the supposed 
phenomenon was the territorial lordship (Landesherrschaft), which brought together private landed 
property and sovereign rights into the hands of a single prince and their dynastic line. According to 
 
248 A recent exception is Emile Simpson, “States and Patrimonial Kingdoms: Hugo Grotius’s Account of Sovereign 
Entities in The Rights of War and Peace,” Grotiana 39, no. 1 (December 18, 2018): 45–76. 
249 See for example, Carlos Eduardo Sell, “The Two Concepts of Patrimonialism in Max Weber: From the Domestic 
Model to the Organizational Model,” Sociologia & Antropologia; Rio de Janeiro 7, no. 2 (August 2017): 315–40; Mounira M. 
Charrad and Julia Adams, “Introduction: Patrimonialism, Past and Present,” The Annals of the American Academy of Political 
and Social Science 636 (2011): 6–15. 
250 See for instance Bluntschli, The Theory of the State, p. 294 on the medieval patrimonial principle.  
251 Konrad Beyerle, “Patrimonialstaat,” in Staatlich Lexicon (Munich, 1927), 76–77. 
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Beyerle, the Golden Bull of 1356, which made Electoral fiefs indivisible, further erasing any 
distinction between the prince’s private property and sovereign jurisdiction.252  
More recent research has gone a long way to discredit that approach. Dietmar Willoweit 
wrote in 1984 that neither absolutist nor medieval German principalities ever met the descriptive 
requirements of the patrimonial theory. Rulers could never actually dispose of their land, people, nor 
sovereignty as easily as the modern concept of ownership suggests. Moreover, rulership rights were 
not primarily understood as property. While the prince’s holdings included the demesne, their 
private patrimonial land from which they gained profit to support their rule, they held various other 
rights (to tax, to hear cases, to protect parishes) that were not strictly ‘owned,’ but held by the 
pleasure of the Emperor.253  
According to Otto Brunner, the idea of a patrimonial state was fabricated in the nineteenth-
century by German historians and constitutionalists, rather than a legal device contemporary with its 
phenomenon.254 The fabrication began with the Swiss legal theorist Carl Ludwig von Haller, who 
provided an account of the patrimonialstaat as a legitimist defense of dynastic monarchism in 
response to the French Revolution. Haller outlined this project in his Restoration of the Science of the 
State, published in six volumes between 1816 and 1832. Haller claimed that all authority rested only 
with the territorial lord (landesherr), who held his domains as his personal property, and as such, 
could alienate it as he saw fit. Like the conservative intellectual movements of de Maistre and 
 
252 Beyerle, “Patrimonialstaat,” 77 
253 D. Willoweit, in Handwörterbuch Zur Deutschen Rechtsgeschichte, 1984. The kind of modern theory of ownership, which 
Willoweit refers to as no longer controversial, is conventionally known as the ‘bundle’ theory of ownership, including 
mainly the rights to use, exclude, and alienate. Honoré’s celebrated essay on the incidents of liberal ownership was a 
rebuke to this ‘bundle’ theory, which he saw as too heavily focused on subjective rights. See esp. p. 113. Tony Honoré, 
“Ownership,” in Oxford Essays in Jurisprodunce: A Collaborate Work, ed. A.G. Guest (New York: Oxford University Press, 
1961). 
254 Otto Brunner, Land and Lordship: Structures of Governance in Medieval Austria (Philadelphia: University of Pennsylvania 
Press, 1992). While Brunner’s work is controversial for his assertion of an identity of ‘peoples’ and ‘lands’ in medieval 
politics, this critique has been not been challenged. See Brady review of the new translation,” Thomas A. Brady, “Whose 
Land? Whose Lordship? The New Translation of Otto Brunner,” ed. Otto Brunner, Howard Kaminsky, and James Van 
Horn Melton, Central European History 29, no. 2 (1996): 227–33. 
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Edmund Burke, Haller wanted a restoration of traditional forms of rulership. In the context of the 
German lands (the main object of his thought, though he lived and worked for the Swiss 
confederation most of his life), conservatism meant a return to the constitutional structure of the 
former Holy Roman Empire, and its structure of decentralized princely fiefdoms under personal 
proprietary control.255 What made Haller’s patrimonial state distinctive was it’s essentially private 
nature. The ‘state,’ understood as an impersonal legal entity and as such the holder of public order, 
was nowhere to be found. Instead, there was lord and his land, whose authority derived only from 
his personhood as owner, and was responsible only to God and the laws of nature. Haller also called 
for the joining together of all patrimonial states, once established, under the Roman Catholic 
Church, the only legitimate international institution.256  
There was no restoration of patrimonial-style ruler across Europe. But Haller’s language was 
nonetheless adopted by later historians and constitutionalists as a model for the unenlightened 
alternative to the modern impersonal state. These writers took the modern state as the telos of all 
political development, and they deployed the idea of a “patrimonial state” as a stand-in for all pre-
modern, or anti-enlightenment ideals. In this fashion, the “patrimonial state” became more of a 
polemical device than a historical one. According to Brunner, the label patrimonialstaat as applied to 
medieval politics was little more than the anachronistic use of modern terms to describe pre-modern 
phenomena.257  
Nevertheless, the patrimonial state remained a powerful idea throughout nineteenth-century 
constitutional theory and reemerged in the twentieth-century in Max Weber’s Economy and Society. In 
the patrimonial state, Weber wrote, “the political realm as a whole is approximately identical with a 
 
255 Herbert R Leidke, “The German Romanticists and Karl Ludwig von Haller’s Doctrine of European Restoration,” The 
Journal of English and German Philology, Vol. 57, no. 3 (1958). 
256 Fritz Karl Mann, “The Romantic Reaction,” Zeitschrift Für Nationalökonomie; Wien 18, no. 3 (August 31, 1958): 342. 
257 Brunner, Land and Lordship.  
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huge princely manor.”258 Weber claimed that it originated in patriarchy and the authority of fathers 
over families, but had grown to characterize larger structures of governance. He split these into two 
types differentiated by the source of authority. First, there was a patrimonialism that consisted of an 
individual ruling by the right of his personal authority over a system of bureaucrats. He associated 
this with emperors and sultans. Second, the source of patrimonial authority could be located outside 
of the individual, but obtain in the individual’s private dealings. The latter variety he associated with 
medieval Europe and the traditional model of seigneurial feudalism.259  Thus Weber transformed 
Haller’s polemical application of patrimonialism to politics back onto itself as a social scientific 
concept, derisively applied to medieval Europe and eastern ‘despots.’ The ideological became the 
scientific.260 
The patrimonial state was also an important object of analysis for the late nineteenth-century 
study of international law. Specifically, the patrimonial conception of the state was a concept used to 
explain why so much international law had roots in Roman private law. For Hersch Lauterpacht, it 
was a question of why Hugo Grotius’s law of nations had relied so much on analogizing individuals 
and states, which in turn explained why private law had been applied so widely to international 
affairs. Lauterpacht’s answer was that because so many polities of the Holy Roman Empire were 
hardly more than “private estates,” lawyers drew on Roman private law to settle disputes.261 
Lauterpacht maintained, though, that the influence of the patrimonial state on the use of Roman 
 
258 Max Weber, Economy and Society: An Outline of Interpretive Sociology (Berkeley, California: University of California Press, 
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259 Ibid. Carlos Sell refers to these as the ‘organizational’ and ‘domestic’ models of patrimonialism respectively, see ‘Two 
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260 Richard Pipes uses patrimonialism as the main interpretative lens for understanding pre-revolutionary Russia. See 
Richard Pipes, Russia Under the Old Regime (Penguin Books, 1995). See also Upton, “Politics,” 108. Upton describes 
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private law was ultimately minimal, and more important was the notion that international law 
actually addressed individuals acting on behalf of states, not the states themselves.262 
In the following, I seek to provide a more complex history of the debates over 
patrimonialism in early modern Europe. The exact terminology of the patrimonial state appears to 
date to von Haller, but the ‘patrimonial kingdom’ has a much longer history, and was a critical 
element of the law of nations from Grotius’s first account in 1625 until Kant’s dismissal in 1795. 
What I hope will become clear is that the critique of the patrimonial kingdom was a crucial step in 
the conceptual emergence of not only the “state” but also the early modern notion of territory as a 
basis for political community. Contesting the menu of powers usually granted to the patrimonial 
ruler, especially the power to divide, partition, and alienate the land, was key for law of nations and 
natural law authors to articulate a theory of indivisible territory the underpinned a political 
community. 
 
III. The Grotian Account of the Patrimonial Kingdom 
Intellectual Origins of the Debate 
The Dutch jurist Hugo Grotius was the first to provide a systematic account of the 
patrimonial kingdom as a distinct form of government, but the idea had a medieval inheritance. 
Aristotelian commentaries in the late middle ages had wrestled with whether a monarch could 
alienate his kingdom.263 According to Ullmann, the principle of inalienability also had roots in the 
Roman law of tutorship, which was adapted as a model for medieval rulership, and inalienability had 
 
262 Lauterpacht, “The Grotian Tradition in International Law,” p. 29. Randall Lesaffer has carried on Lauterpacht’s 
project and provided a more detailed explanation for the persistence of private law analogies emphasizing the continuity 
between early modern law of nations and the late medieval legal umbrella of the ius commune. See Randall Lesaffer, 
“Argument from Roman Law in Current International Law: Occupation and Acquisitive Prescription,” European Journal 
of International Law 16, no. 1 (February 1, 2005): 25–58.. 
263 I am grateful to Noah Dauber for pointing this out. See Dauber’s forthcoming translation in “The Aristotelian 
Commentary Tradition: a Reader in Medieval Political Thought,” (Catholic University of America Press). 
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become part of the coronation oaths of several major kingdoms. Borrowing from the Digest, the 
king-as-tutor of the realm was tasked with preserving it intact.264 In the most comprehensive 
monograph on the intertwined notions of proprietorship and rulership, Herbert Rowen argues that 
the French understanding of the office of the king was essentially a form of allodial ownership since 
the early medieval dynasties.265  
The immediate intellectual origins of the debate over patrimonial kingship were in the 
French Wars of Religion, and arguments between royalists and Monarchomachs about whether the 
realm was a thing owned (a form of dominium), and if it was, who the proper owner (dominus) was. In 
answering this question, Daniel Lee argues, Monarchomach authors such as Hotman and Mornay 
developed a theory of popular sovereignty out of Roman law language.266 Grotius critiqued Hotman 
on precisely this point in his account of patrimonial kingdoms, illustrating how directly engaged in 
that literature he was.267 But in reviving the French debate, Grotius had also translated it into a much 
wider context. Less concerned about the absolutism of the French crown, Grotius wanted to defend 
a measure of absolutist authority as dominium for Europe’s more diverse collection of potentially 
sovereign entities, including the Dutch republic and the diverse forms of dynastic agglomerates, 
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kingdoms, principalities, and duchies within the Empire. With Grotius, the French debate on the 
proprietary nature of rule became a European debate; and in Grotius’s critics, that debate came to 
focus specifically on territory.  
 
The Grotian Account of the Patrimonial Kingdom 
The Grotian account relies on a set of distinctions to come up with a particular type of state 
where proprietorship and authority were collapsed. Most scholars have overlooked this to 
emphasize Grotius’s modernity, but doing so ignores how entrenched he was in the problems of 
previous centuries. In his account of the patrimonial kingdom, we see medieval residue in the 
overlapping and collapsing notions of authority and ownership. As will be discussed below, the 
patrimonial kingdom was an idea out of place in its own time, already outmoded by Grotius’s 
publication in 1625. But it provided a stark foil, which unequivocally modern thinkers rejected on 
the grounds that it violated the independent identity of a territorial political community. 
Grotius introduced his account in Book 1, Chapter III of The Rights of War and Peace. Grotius 
noted that one must not confuse the right of sovereignty itself with the manner in which it was 
enjoyed. To illustrate, he explained that “The Generality of Kings… enjoy the Sovereign Power by 
an usufructuary Right. But there are some Kings, who possess the Crown by a full Right of 
Property, as those who have acquired the Sovereignty by Right of Conquest.”268 In the usufructuary 
kingdom, the ruler wielded sovereign power, but could not dispose of or alienate it. It was an office 
that they occupied and discharged the duties of, but did not own privately. In the latter, which 
Grotius would later refer to as a “patrimonial kingdom,” the ruler’s claim to sovereign authority was 
 
268 Grotius, RWP, 280-281, Bk 1 Ch 3, sect 11. He includes in this list a third option, of a temporary right, such as that 
which Roman dictators held. He disagrees on this with Bodin (I.3, followed in Pufendorf On the Law of Nature and 
Nations, VII.VI.§15) who claimed that the dictator did not have sovereign power. I have chosen to not engage with the 
question of whether temporary power was sovereignty, properly so-called, as this was significant for constitutional 
theory but had no direct relation to territory. 
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itself the object of property. Though the rights attendant to a ‘full right of property’ were contested, 
Grotius clearly meant an allodial-type power to exchange, profit from, divide, and alienate.269 It was 
necessarily private in nature, and owned either by a ruler or a dynasty. If ever there had been a sharp 
distinction between property and jurisdiction, then the patrimonial kingdom banished it.270 
Grotius’s account rested on a few basic conceptual distinctions. The first was the difference 
between sovereignty as a “Thing itself, and the Manner of enjoying it.” A patrimonial possession of 
sovereignty did not necessarily change the nature of the sovereignty. It meant that on the one hand, 
most sovereigns “are not Masters of their States with a full Right of Property,” and on the other, 
that “there are several Powers not Sovereign, who have a full Right of Property over the Countries 
within their Jurisdiction.”271 Second, Grotius distinguished between corporeal and incorporeal 
things, both of which could be the object of ownership. A “Right of Passage, or Carriage through a 
Ground,” he wrote, “is no less a Thing than the Ground itself.”272 This was no innovation of 
Grotius’s, as rights had long been considered incorporeal objects (res), capable of ownership.273 But 
the distinction helps elaborate two different varieties of patrimonial kingship, both of which are 
suggested in the text. A patrimonial ruler could own the right of sovereignty, or the territory over 
which sovereignty was exercised. I label these Landed and Juridical Patrimonialism respectively. In 
The Rights of War and Peace, Grotius’s account of the patrimonial kingdom is usually juridical in 
 
269 The term ‘patrimony’ was widely used at the time to refer to inherited landed possessions. Specifically, it meant 
properties passed through patrilineal inheritance, but it referred to non-explicitly patriarchal contexts as well, and often 
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character, although he references several instances of the Landed version. For instance, “it may also 
happen that a Master of a Family having large Possessions, will suffer no Body to dwell in them 
upon any other Condition; or one may have a great many Slaves, and make them free, upon 
Condition of acknowledging him for their Sovereign… Of which we have many Instances.” At 
another point, he makes a similar comparison to Egyptian Pharaoh’s purchasing of all the land. 274 
Commentators following Grotius would usually equate patrimonial kingdoms with those acquired in 
conquest, but often noted the possibility that they could come from the powers of a great landlord. 
Finally, Grotius defended his account by relying on a distinction between the liberty of 
private persons and the liberty of peoples. This was Grotius’s direct response to Hotman’s critique 
from the French debates that patrimonial authority over the realm was a form of domination, and 
categorically unjust. In Hotman’s rendition, by collapsing public and private powers, patrimonial rule 
violated the principle that “Free-men are not to be barter’d away.”275 But the ‘liberty of a private 
Person is one Thing,” Grotius responded, “and that of the whole Body of the People another.”276  
Grotius agreed that a freedman could not be exchanged (slaves were a different story), but argued 
that “when a people is alienated, it is not the Men themselves, but the perpetual right of governing 
them, as they are a people.”277 Thus, when a “freedman is assigned to one of his patron’s children, 
the freeman is not alienated, but the right which one had over that person is transferred.”278 In this 
way, Grotius was keen to reject the claim that any such patrimonial kingdom was by definition 
 
274 See pp. 263, 1555. 
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255. 
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despotic. The manner of holding the kingdom need not affect the moral strictures of how 
sovereignty may be exercised, which was still subject to natural law and, moreover, individual liberty 
could be maintained while the liberty of the ‘people’ was traded.279 Thus, in a patrimonial kingdom 
one could be free in their private person while being part of a ‘people’ that was not.280  
The collapse of public and private evident in Grotius’s patrimonial kingdom does not 
continue throughout the work. Elsewhere, Grotius goes out of his way to distinguish property and 
territory (as the extent of jurisdiction) as distinct categories. He maintained that property and 
jurisdiction over territory were acquired in the same original act (through prior occupancy), but he 
further divided jurisdiction over territory into two forms, one exercised over subjects, and one 
exercised over territory.281 The instances of landed patrimonial kingship cited above, where the lord 
gained the jurisdictional right through his property right, was clearly an exception.282   
The patrimonial kingdom was also the outcome of the late-medieval just war theory. The 
just conqueror, demanding satisfaction for unjust injury or punishing an aggressor, was entitled to a 
complete and absolute power over the defeated.283 Examples of great landlords notwithstanding, 
patrimonial kingdoms were primarily acquired through conquest in a just war. That could occur in 
two ways. First, the conqueror could acquire whatever sovereignty the defeated ruler had possessed. 
If the kingdom had already been patrimonial, then it would pass unchanged to the conqueror. 
Second, if the defeated had been a popular state, which Grotius claimed was the original condition 
 
279 Grotius’s comments here in 1625 appear to anticipate Hobbes’s individualist notion of freedom, and his claim in Ch 
XXI of Leviathan that the city of Luca, though displaying banners with the word ‘Libertas’ has no individual who is free. 
280 This interpretation rests partially on Barbeyrac’s, on 287n13. Barbeyrac thought that Grotius had not delivered the 
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282 See for instance pp. 457–58. When a ruler sold land to a foreigner, the buyer did not also gain jurisdiction, only 
ownership.  
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of all political communities, “then the Conqueror has the same right to alienate it as the People had, 
and thus Kingdoms become patrimonial.”284 In popular states, the theory went, the people 
collectively held the state as a form of dominium, not different in kind than personal ownership, and 
which was transferred rightly to a just conqueror. Grotius again had in mind the French debate, 
which centered not only on whether the crown could be owned, but who its dominus was. The same 
problem arose for the English debate over the absolutism of the monarch, where one strand of 
monarchism argued that the king’s power was absolute because it descended from the original 
Norman Conquest.285 For this reason, conquest theory underlay patrimonial kingship, and later 
commentators often defined it as a kingdom acquired through conquest. 
The particular powers of the patrimonial ruler bear emphasizing. It was not a theory about a 
certain kind of sovereignty, as such, but a theory about what could be done with sovereignty, and more 
specifically, what could be done with territory. Most fundamentally, the patrimonial ruler could 
alienate the realm, which took several forms.286 Often the most controversial was through 
inheritance or marriage.287 Indeed, succession crises caused more armed conflicts than anything else, 
and several of the most bloody, including the War of Austrian Succession and the War of Spanish 
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Succession. Later commentators, however, focused on two other forms of alienation: conquest and 
division. These presented different sets of problems. For conquest, the issue would be whether 
consent (to a new sovereign) under threat of force was even possible. Division, however, was a 
constant threat to sixteenth- and seventeenth-century dynastic families, and those princely fiefdoms 
that were able to survive into and through the eighteenth-century were also those most likely to gain 
constitution protections for indivisibility. It was not only that the patrimonial ruler had the power of 
the dominus, which was itself contested, but they could also undo the territorial coherence of the 
realm. 
The patrimonial kingdom was a limit case where property and jurisdiction, usually held apart, 
converged. Grotius defended it as a legitimate form of holding sovereignty, but it was an idea that 
self-consciously spoke to an older ideal where private and public authority were undifferentiated. By 
the mid-seventeenth century, the patrimonial kingdom was already becoming a byword for backward 
dynastic states. But its refutation would be useful for articulating sovereign and independent spatial 
units. We might say that even the way in which Grotius presents the patrimonial kingdom reveals 
how late he came to describe it. The theory was a clear statement that (1) private and public law are 
distinct realms, and (2) to hold a kingdom in such a manner is to confuse two that are usually 
distinct.  
Grotius was aware that the idea had already outlived its context, remarking that today it 
more readily applied to “Marquisates and Earldoms… than Kingdoms.”288  This was quite true, as 
there were longstanding constitutional laws in England, France, and Spain against alienation and 
dismemberment of the realm. France in particular was known for its two Fundamental Laws – male 
primogeniture (the Salic law) and indivisibility.289 Although they dated back at least to the 
 
288 296 
289 The Salic law referred to a Germanic law code written around the time of Clovis’ reign and expanded under 
Merovingian and Carolingian rulers. By the Capetian dynasty, however, the Salic law was out of use and forgotten, until 
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fourteenth-century, Claude Seyssel provided the definitive account in 1519, which continued to be 
cited approvingly by royalists and resistance authors alike.290 England had developed its own set of 
ideas about the “ancient demesne,” which was distinct from the monarch’s personal patrimony and 
could not be alienated.291 
But as explored in the previous chapter, precisely these limitations on rule were extremely 
difficult to institute for the states of Holy Roman Empire. In the early modern period, many 
dynasties in the German lands were more concerned with dynastic finances and providing for 
offspring than maintaining a single patrimony, and they therefore frequently divided, sold, and 
exchanged lands, titles, and rights. Even those families that actively tried to institute either 
primogeniture or constitutional laws against division found many legal barriers. At a minimum, they 
usually required the consent or assistance of the Emperor, and even then, it was hard to prevent 
future generations from dividing the land. The national monarchies of early modern Europe were 
saddled with constitutional limitations and could never have been the subject of Grotius’s 
patrimonial kingdom.  
Given that so many contemporary examples were bad candidates, why did Grotius choose 
the language of patrimonial “kingdom?” Many of the lands he must have had in mind were in fact, 
as he says, Marquisates or Earldoms, or more often, landgraviates, margraviates, duchies, counties, 
and principalities (inter alia). Moreover, in the common practice of trading, selling, and dividing these 
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entities between dynastic families, it was usually not a whole kingdom but rather particular lands or 
titles that composed its holdings. Most kingdoms and states were composite entities, composing the 
patrimonial lands of the dynasty as well as myriad other titles. The patrimonial kingdom did not 
refer to one such kingdom that was bought and sold, but instead to a form of monarchy that 
consisted of a plurality of lands, rights, and jurisdictions. It was what is now referred to as a dynastic 
agglomerate. Moreover, the notion that the patrimonial kingdom was even a single entity would 
itself have been rejected by those princes who most closely approximated the patrimonial king. As 
explored in Ch. 2, it was not until the mid- to late sixteenth-century and beginning of the 
seventeenth that princely fiefdoms began to claim that they were coherent territorial entities. The 
very idea of the patrimonial kingdom brought with it an assumption of coherence and wholeness as 
opposed to plurality.  
Although the ideal-type of the patrimonial kingdom had not existed in most of Europe for a 
long time, if it ever had,292 components of it were ubiquitous in early seventeenth-century politics. 
States and kingdoms were routinely treated as extension of household management; princely rule 
was often equated with the rule of a father over servants; and the land was actively divided, 
bequeathed, lost or gained in marriage or sale or conquest. In that way, patrimonialism was 
functionally equivalent to dynasticism.293 The patrimonial principle, if not the kingdom, had a long 
afterlife, and remained a boogeyman for the self-consciously modern enlightenment thinker, 
examined in the following. 
 
 
292 Unless we include the large landed serf estates, east of the Elbe, which equated ownership and lordship completely. 
See Doyle, The Old European Order 1660-1800, 73–79, 94–96. But Grotius never refers to these. It’s worth noting, 
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saw widespread consolidation of farmlands into larger estates under a single head. See Bergin, The Short Oxford History of 
Europe, 31. 
293 See Bonney, European Dynastic States, 1494-1660, 525. 
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IV. Grotius's Germanic Inheritors 
The continued resilience of the patrimonial principle and dynasticism is clear in Grotius’s 
two sympathetic Germanic inheritors. First, Samuel von Pufendorf largely reproduced Grotius’s 
account in The law of nature and nations (1672)294. Pufendorf’s recitation of Grotius was so close that 
later critiques would be framed more often as commentaries on Pufendorf than on Grotius. After 
repeating Grotius’s distinction between patrimonial and usufructuary, Pufendorf defended 
patrimonialism as a necessary consequence of ownership. “The power of a man to alienate a thing of 
his or to transfer it to another, comes from the nature of full dominion.”295 But Pufendorf also 
emphasize the absolute and subjective power of the patrimonial ruler. For individuals to be “in a 
patrimony” meant that they would have “no inherent right to prevent their owner being able at his 
pleasure not only to use but to misuse them.” This was a departure from Grotius, who had argued 
that an individual in a patrimonial kingdom could still be ‘free’ in a relevant sense.   
Pufendorf also emphasized the conditions under which a patrimonial kingdom could 
legitimately arise. “The origins of this distinction,” he wrote, “seems to be traceable… to different 
ways of acquiring a kingdom. For although the consent of the subjects is required for the lawful 
crowning of all kings, yet there are certainly different ways in which that consent is secured.”296 It 
was necessary for all legitimate kingdoms to originally secure the consent of subjects, and 
patrimonial rulers gained consent through conquest in a just war. By breaking the law of nature, 
aggressors had consented to give up their right to life and liberty, and gave the conqueror “the 
highest force of dominion” over the realm. Although Pufendorf gave a mostly faithful recitation of 
Grotius’s account, his emphasis on use and abuse by the dominus and narrow conditions of gaining 
 
294 Note that due to access limitations because of COVID-19, I’ve had to consult two different translations of Pufendorf 
between earlier and later drafts of this chapter. Citations indicate the relevant translation. 
295 Law of Nature and Nations, Oldfather translation (1934, Clarendon), 4.IX.I, 606. 
296 Pufendorf, Law of Nature and Nations, p. 1081 (Oldfather) 
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consent would be taken up as substantial critiques by Gershom Carmichael and Jean Barbeyrac, both 
influential commentators and disseminators of Pufendorf’s work. 
Grotius’s second Germanic inheritor was Christian Wolff, the Prussian philosopher and 
jurist. In his The law of nations treated according to the Scientific Method (1749), Wolff mounted a defense of 
patrimonial kingship as no less bound by the laws of nature than any other form of holding 
sovereignty. If sovereignty were owned as property, then it had all the attributes “which necessarily 
flow from the right of property, namely, the right of disposing of the substance itself of 
sovereignty.”297 He relied on the same argument Grotius had, that the method of holding had no 
impact on the proper exercise of sovereignty.298  
Wolff referred to critics of the patrimonial kingdom who had misunderstood the distinction 
between the manner (usufructuary or patrimonial) and the object of holding. That confusion 
produced the mistaken critique, found in Pufendorf’s version, that to hold a kingdom as property 
meant the power to both use and abuse. The patrimonial ruler, argued Wolff, was just as responsible 
as any other monarch for the well-being and (in his vocabulary) perfection of his political state, and 
had no license to mistreat the people or goods of the kingdom.  
Wolff’s defense was consistent with his political project as well. His Law of nations was, inter 
alia, a collection of international norms presented to his patron Frederick II of Prussia. Starting in 
1740, Frederick II had embarked one of Europe’s most concerted efforts at enlightened absolutism. 
In 1740, he published the Anti-Machiavel, a point-by-point refutation of Machiavelli’s The Prince, 
arguing that successful reform required an absolute ruler charged with bringing about enlightened 
modernity – in economy, politics, and culture.299 The project of enlightened absolutism had several 
 
297 §982 p. 496-7, of 1934 Clarendon translation. 
298 Wolff, 497. 
299 Frederick published the Anti-Machiavel under his own name, but it was largely written or co-written by Voltaire, who 
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sources, including the cameralism of Seckendorff discussed in Ch. 2, but it usually eschewed any 
notion of owning the state. On the contrary, rulers depicted themselves as the ‘first servant’ of the 
state, not its owner.300 In the words of Emperor Joseph II, “everything exists for the state; this word 
contains everything, so all who live in it should come together to promote its interests.”301  
Frederick would never have wanted to portray himself as the proprietor of the state. Quite 
the opposite, his great-grandfather Frederick William, the elector of Brandenburg (or The Great 
Elector, 1640-88) had molded scattered patrimonial holdings into an impersonal state over the 
course of the seventeenth century. According to Anthony Upton, it was the evident artificiality of 
Prussia that brought it closer “to the idea of an abstract, impersonal state, where the ruler was less 
the proprietor, and more the first servant.”302 Subsequent generations of Hohenzollern monarchs 
had stridently tried to make it more than a collection of holdings, particularly trying to get the 
nobility to see service to the state as their best option.303 Thus, Prussia was at once the pinnacle and 
the antithesis of a patrimonial kingdom. Its recent history was undoubtedly proprietary, and yet 
perhaps because of that self-evident history it’s rulers actively disavowed patrimonial ownership. 
This helps explain why Wolff found it necessary to defend the patrimonial kingdom, even as late as 
1749, when nearly all other natural jurists had rejected it. Defending the modernizing project of 
Frederick II, first servant of the state, required also legitimizing the possibility of proprietary rule, 
without which the foundation of Prussia would appear hollow. 
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V. Lockean Rejoinder and its Aftermath 
The Grotian account of the patrimonial kingdom defended a theory of sovereignty that 
elided any distinction between the public and private. In the enlightened absolutist legacy of the idea, 
as defended by Wolff, the patrimonial ruler was still accountable to the strictures of natural law. But 
there was another strand of natural law, which began in Locke’s theory of conquest in the Second 
Treatise and led into Jean Barbeyrac, Gershom Carmichael, and Emer de Vattel, that thoroughly 
rejected the patrimonial kingdom.  
The Grotian theory relied on an account of just war and the justice of conquest, which relied 
in turn on legitimizing consent under force. The writers inspired by Locke focused on this 
foundation. Challenging the theory of conquest even in a just war, they argued that no such 
kingdom could ever arise because consent could not be given under force. Moreover, their critiques 
highlighted the powers of alienation and division, drawing special attention to the effects of 
patrimonialism on the territorial community that underlay political legitimacy. The critics spatialized 
the theory of patrimonial kingship, and in so doing made a case for the territorially indivisible 
political community.  
One theme should be clear. Academic, legal, and philosophical writing that tried to explain 
and justify the acquisition of territory in the Americas used the vocabulary of property and the 
Roman law of occupation.304 Theories of territory abroad were theories of property, and often 
private property at that. But writing that tried to explain and justify the acquisition of and rights to 
territory in Europe often blended property theory with other vocabularies. One such vocabulary was 
the theory of conquest. 
 
 
304 Fitzmaurice, Sovereignty, Property and Empire: 1500-2000; Benton, A Search for Sovereignty; Benton and Straumann, 
“Acquiring Empire by Law”; Arneil, John Locke and America.  
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Locke’s theory of Conquest 
Eighteenth-century critics of the patrimonial kingdom had a common intellectual origin in 
Locke’s theory of conquest. Although Locke never used Grotius’s language, his attack on the 
legitimacy of territorial conquest underlay later rejections of Grotius. Locke’s theory of conquest is 
treated in more detail in Chapter 6, but it will do here to sketch the core features.  
Consistent with the late seventeenth-century theory of just war, Locke argued that just 
conquerors gained absolute power over the life of ‘unjust aggressors’ (as the conquered were 
traditionally portrayed, §179).305 By breaking the reasonable laws of nature, in Locke’s thinking, 
aggressors had forfeited their right to life and could be punished by a just conqueror. But the right 
was quite limited. The conqueror only gained rights over those who actually fought in the war, and 
he held no right over the rest of the population of a territory. More radically, Locke claimed that the 
conquered could not deprive sons of their inheritance without consent. The conquered therefore 
forfeited their lives but not their property (§180). Already, the just conqueror’s title extended only to 
the power over the lives of the few who had directly aided the unjust aggression.  
But the acquisition of land presented a special problem for Locke. Again, consistent with the 
mainstays of just war theory, he granted that the aggrieved party (the just conqueror) was entitled to 
reparations for injury done, usually the casus belli. Reparations would have to be payed out of the 
property of the conquered. But no such reparations could ever justify acquiring land and territory in 
a just war, including sovereignty over territory. Locke provided two arguments against acquiring 
territory. First was the value argument. The calculable value of land would always been too great to 
ever be necessary for reparations. Land held in perpetuity would always accrue greater value over 
time than any injury. Only if the aggressors had destroyed the land of the just conqueror might it 
 
305 Citations to Locke are to section numbers in The Second Treatise of Government.  
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justified. Even then, Locke suggests that land could grow back, be replenished, and could not be 
compensated by depriving others of their territory in perpetuity (§182-4).  
Second was an inheritance argument. The descendants of the conqueror, Locke claimed, 
always had a claim to inherit their father’s possessions (§191). Even if a conqueror claimed the 
whole territory as reparations (which was impossible), he still had no claim to dispossess blameless 
posterity (§185). Moreover, even if descendants had pledged obedience to the new ruler, they 
maintained a “native right” to always overthrow the foreign yoke. This last argument relied on 
Locke’s rejection of the possibility of giving consent under force (§192-93). Neither the value of the 
land for reparations nor the claim to absolutism over the lives of the defeated justified a conqueror’s 
acquisition of new territory, which was the theoretical origin of the patrimonial kingdom. 
 
Gershom Carmichael 
The first explicit and extensive critique of the Grotian theory of the patrimonial kingdom 
using Lockean resources came from Gershom Carmichael (1672-1729). Though little studied today, 
Carmichael was an influential figure in the Scottish enlightenment and the first Professor of Moral 
Philosophy at the University of Glasgow, the seat later held by Francis Hutcheson and Adam 
Smith.306 Like Jean Barbeyrac, with whom he maintained a frequent correspondence, Carmichael was 
critical for introducing and disseminating seventeenth-century Pufendorfian natural law to 
eighteenth-century audiences.307 In the following I draw from Carmichael’s commentary on 
Pufendorf: Supplements and Observations upon Samuel Pufendorf ’s On the Duty of Man and Citizen 
according to the Law of Nature, composed for the use of students in the Universities (1724). 
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Carmichael’s critique of the patrimonial kingdom began with a recitation of Locke’s theory 
of conquest. Whatever a just conqueror acquired, it could only apply to the people who engaged in 
fighting, not the whole population, and whatever compensation the aggrieved were due would rarely 
amount to land itself. Because a people had a preference “that the government of its territory be 
kept intact,” Carmichael noted, any reparations should come from movable property, not territory, 
which should be inviolable.308 But he also objected to Pufendorf’s claim that those who willingly 
engaged in war had resigned their fortunes to the fate of battle. While that claim would perhaps 
apply to the conqueror who relied “solely on the force of arms” most combatants sincerely believed 
in the righteousness of their cause and were not subjected to despotism merely because they lost the 
battle. Therefore, he concluded that “it rarely happens that the victor even in the most righteous war 
is justified in claiming for himself the government of the territory of a conquered people, far less 
absolute dominion over it.”309 
Carmichael continued to attack patrimonial kingdoms directly, with three related arguments. 
First, he noted that when a just conqueror vindicated the rights of an injured party, it was almost 
always on behalf of a ‘people’ who were injured, not the prince himself. Accordingly, whatever 
compensation was due, even amounting to territory itself, would be due to the injured people, not 
the prince.310 Thus, a just invader could not claim private title over conquered land. “One may… 
infer from what I have said,” he wrote, “that patrimonial kingdoms scarcely ever have a just 
beginning.”311  
Second, Carmichael argued that even if a ruler gained patrimonial ownership, it only 
extended as far as private property in the land, not sovereignty. A patrimonial lord would gain “only 
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the territory in his patrimony and the right of collecting the ample revenues which are consequent 
on ownership; this does not include civil government over the people.”312 Property and sovereignty, 
collapsed in the limit case of the patrimonial kingdom of both Grotius and Pufendorf, were 
thoroughly divorced in Carmichael. Even Locke had not been as clear on this point, maintaining 
both that property was not jurisdiction, and that a property right entitled one to give away 
jurisdiction over their land.313 But for Carmichael, the ownership claimed over land “looks to the 
particular advantage of the ruler,” while civil government looked “to the advantage of all.”314  
Significantly, Carmichael’s point indicated just how deeply the distinction between public 
and private rights had penetrated in the century since Grotius’s The Rights of War and Peace. Grotius’s 
patrimonial kingdom stood out as a vestige of distinctly medieval thinking in an opus that otherwise 
advanced modern notions of private rights on the one hand, and public authority on the other. As 
discussed above, Grotius’s notion that the patrimonial kingdom was held ‘in the manner of private 
property’ already recognized a distinction that patrimonialism violated. But political patrimony 
continued on, at a minimum, as descriptively accurate of widespread early seventeenth-century 
practice.  
The patrimonial kingdom was nothing if not diametrically opposed to the notion that 
sovereignty originated in the body of a people, which was prior to the monarch and never fully 
alienated. This idea underlay Carmichael’s third criticism.315 Despite the limitations on territorial 
conquest, it was possible that a patrimonial kingdom could arise consensually by nonviolent means. 
Even then, other critiques notwithstanding, any such kingdom would be “imperfect.” If the ruler 
could not only alienate, but also divide the realm, then “this very fact implies that there is not that 
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firm union of the citizens with each other, independent from the actual ruler, which… is requisite to 
a normal and stable society.” In a patrimonial kingdom, any unity of citizens or subjects was limited 
to their shared subjection to a common ruler-as-owner. The perpetual possibility of territorial 
division and fragmentation only emphasized how dependent the composite population was on the 
ruler. By these means, Carmichael wrote, “only an imperfect state is constituted; and almost all 
patrimonial kingdoms that exist are imperfect.”316  
The spatial aspect of the modern state came to the fore in the rejection of the patrimonial 
kingdom. Patrimonialism violated the assumptions of the modern state in more ways than one. 
Holding the state as private property meant a subversion of the rights of subjects against abuse, as 
well as an undermining of the notion of public law. But the power to alienate and divide violated the 
territorial assumptions of the state. The impersonal identity of the state was not reducible only to the 
evolving collection of individuals counted as members. It relied also on a coherent and continuous 
territory. That territory was not merely a geographic frame that housed the state’s activities – it was 
the sin qua non of the state’s personhood.  
 
Jean Barbeyrac 
Jean Barbeyrac (1674-1744) was a French jurist and professor, most famous for his extensive 
commentaries on Pufendorf’s The Law of Nature and Nations and his annotated translation of 
Grotius’s The Rights of War and Peace. Like Carmichael in Scotland, it was through Barbeyrac that 
French audiences received the natural law texts of the century prior. In most of his comments, 
Barbeyrac largely adopted Pufendorf’s natural law, or read both Pufendorf and Grotius through the 
lens of Locke. Though born in France, Barbeyrac’s family moved to Switzerland in 1685 after the 
revocation of the Edict of Nantes. He held several appointments in Geneva, Berlin and the 
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University of Lausanne, where he was the first professor of natural law. In 1717 he settled in 
Groningen, in the Dutch Republic, where he set about completing his translation and commentary 
on Grotius.317 
Barbeyrac’s critique of the patrimonial kingdom followed similar lines as Carmichael’s.318 The 
patrimonial kingdom violated the distinction between property and sovereignty, “which have no 
necessary Connexion.” Just as when a ruler granted land to a subject, they did not also give 
sovereignty, so when a people granted sovereignty to a just conqueror, they did not also grant 
property.319 Moreover, the patrimonial kingdom violated the human community of the state. “A 
kingdom, how Patrimonial soever, is still a State,” Barbeyrac wrote, “that is a Society of Men subject 
to one and the same Government, for their own Advantage.” Alienation of the state would “ruin” 
the people, or give them into the hands of a despot.320 Barbeyrac’s context in the Huguenot diaspora 
made for a different emphasis than Carmichael.321 The problem with patrimonial power was its 
arbitrariness, so that even if one ruler followed natural law there was no preventing them passing the 
realm to one who did not. The issue was not division of the realm, which had never been possible in 
France, but instead the absolutism of the monarch. Barbeyrac’s defense of the ‘people’ as the 
foundation of political community did not require an explicitly territorial conception, as 
Carmichael’s emphasis on division had done.  
But Barbeyrac had a further critique of the supposed origins of patrimonial kingship. The 
Grotian theory, received through Pufendorf, relied on the assumption that the defeated gave up all 
rights to their life and government in a just war. Barbeyrac allowed that it was theoretically possible 
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that a people could grant the right of alienation to a ruler by express consent. But no such contracts 
actually existed, except perhaps “between the Egyptians and their King.”322 In fact, the examples 
offered as proof of patrimonial kingdoms showed no evidence of explicit contracts or consent to 
giving away the realm. He continued, it did not follow “from a people’s submitting by Force or 
Necessity, that they have by action invested the Prince with a Power of transferring his Right to 
whom he please.”323 Answering Grotius with Locke, Barbeyrac rejected the long-standing basis of 
just conquest. In the absence of express approval, “A door is opened to chicanery, if Contracts are 
to be explained beyond their express Terms.”324 Most alienations (by conquest, marriage, or gift) 
were in fact illegitimate and “supported by Force alone.” The only real reason for maintaining the 
validity of conquest was not justice, but prudence: for the sake of tranquility, it was necessary that 
conquerors gain at least presumptive sovereignty, and only afterwards, “when the Conquered submit 
patiently to the Yoke, without being forced to it by the same Fear,” might they give consent.325 
The eighteenth-century continuation of the debate over patrimonial kingdoms followed 
either Carmichael or Barbeyrac, with the notable exception of Wolff. Francis Hutcheson (1694-
1746), who followed Carmichael as the chair of Moral Philosophy at the University of Glasgow, 
frequently cited his predecessor. In his comments on patrimonial kingdoms, he rejected that any 
such kingdom could be founded justly, especially against the power of alienation and division. “The 
very nature of the covenant,” he wrote, “…shews that no patrimonial power could be intended in 
it.”326 Thomas Rutherforth (1712-1771), the professor of Divinity at University of Cambridge in the 
mid-eighteenth-century, similarly recited Carmichael to the same effect.327 
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On the continent, the Genevan academic Jean-Jacques Burlamaqui followed Barbeyrac. 
Known more for popularizing existing ideas than originality, Burlamaqui read Pufendorf and 
Grotius through Barbeyrac’s translations, and his comments on patrimonial kingdoms almost 
entirely mirror Barbeyrac’s.328 Burlamaqui claimed that there were few real examples, outside of 
ancient Egypt. He added that “the sovereign power, however absolute, is not, of itself, invested with 
the right of property, nor consequently with the power of alienation.”329 Repeating Barbeyrac, he 
wrote that the many examples of sovereign transfers of territory must either have been by the 
consent of the people (unlikely), or were upheld by mere force.   
Several points should be emphasized about the Lockean rejections of the Grotian 
patrimonial kingdom. First, the critique had its origin in the rejection of conquest as a favorable 
condition for obtaining free consent, as it had been for Grotius and Pufendorf. Just war could no 
longer justify the acquisition of land, much less sovereignty over that land. Second, critics rejected 
patrimony as a violation of an ontology of the state which assumed a society that was conceptually 
prior to the state and was the prime possessor of both sovereignty and territory. In Carmichael 
especially, the power to divide undermined any perfect political society. Third, the context for each 
critique was the national monarchies of Western Europe, which had maintained relative territorial 
continuity over a long period of time compared to the polities within the Empire. In the next 
section, as these critiques resurface in Vattel, we will see how the rejection of division and alienation 
came back into the Europe of small states, dynastic agglomerates, and princely fiefdoms. In his 
thorough rejection of patrimonialism, Vattel mixed ideas from both Barbeyrac and Carmichael to 
assert an idea of the territorially coherent and indivisible nation. 
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VI. Vattel’s Synthesis  
Emer de Vattel (1714-1767) combined arguments from both Carmichael and Barbeyrac, and 
provided a point-by-point refutation of the Grotian theory of the patrimonial kingdom. Vattel’s 
treatise The Law of Nations (1758) offered a synthesis of the law of nations tradition in natural law, 
and would become the standard textbook of international law for generations of legal scholars in the 
late eighteenth- and early nineteenth-centuries. Barbeyrac’s influence is particularly easy to trace. In 
1733, Vattel went to study in Geneva, where he first encountered natural law and the law of nations 
taught by Burlamaqui.330 Carmichael’s influence was less direct, but Vattel’s criticism went far 
beyond Barbeyrac’s. In Vattel’s strident attack, the larger lifecycle of the Grotian theory of the 
patrimonial kingdom comes to light. It was a theory at first crafted and applied to political norms of 
the Holy Roman Empire, where it seemed prima facie acceptable. But over the next century the idea 
was received and rejected in Anglo-French writers, whose critiques then resurfaced when Vattel 
brought the idea back to its original context, the dynastic states of the Empire.  
For Vattel, the patrimonial kingdom debate was of specifically personal interest. Vattel’s 
Swiss hometown (Couvet, in the canton of Neuchâtel) had been the subject of a bitter hereditary 
struggle. Neuchâtel had long been a hereditary principality, but the line of succession became extinct 
in 1707. Among the several claimants was a French prince with the support of the Paris Parlemant 
and Louis XIV. Franco-Swiss relations had recently turned bitter, however, as French aggressive 
expansion in territories of the Empire made residents of the French-speaking Neuchâtel wary, even 
though Switzerland had been declared independent since 1648. Moreover, the 1685 revocation of 
the Edict of Nantes had led Protestants to emigrate to Switzerland, which fed anti-Catholic 
animosity. In response, natives of Neuchâtel (including Vattel’s family) organized to find a non-
French Protestant and settled on an old feudal claim from the House of Orange that had since been 
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passed to Frederick I of Prussia. Frederick was an ideal candidate: militarily powerful enough to 
protect them but distanced enough to insure de facto independence. This new title was eventually 
confirmed in the Treaty of Utrecht, and Neuchâtel remained essentially independent.331 On the 
surface the struggle of the Neuchâtelois looks like one patrimonial claiming competing with another, 
largely for geopolitical reasons. But for Vattel it was significant that the new claimant was a product 
of the community’s autonomous initiative. It reflected the action of an engaged and self-governing 
citizenry, and their right to alter the line of succession of a hereditary kingship, thereby asserting its 
non-patrimonial character.332  
Vattel sharply criticized Wolff’s defense of patrimonialism. While advising monarchs to 
prioritize the interests of the nation, Vattel attacked the “crowd of service courtiers” who persuaded 
monarchs to treat the realm “as a patrimony that is his own property, and his people as a herd of 
cattle from which he is to derive his wealth.” This mistaken idea, he claimed, led to “fatal wars 
undertaken by ambition, restlessness, hatred and pride; — hence those oppressive taxes, whose 
produce is dissipated by ruinous luxury, or squandered upon mistresses and favourites.”333 Vattel 
concluded: “The state neither is nor can be a patrimony, since the end of patrimony is the advantage 
of the possessor, whereas the prince is established only for the advantage of the state.”334 Any 
patrimonial kingdom was “degrading to human kind.”335 
 
331 Whelan, 72. 
332 Vattel referred directly to this 1707 decision, which he characterized as the decision of “the principality of 
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On this see also Whelan, “Vattel’s Doctrine of the State,” 72–73. 
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Vattel’s went on to criticize patrimonial kingdoms along two lines already present in the law 
of nations writing he built upon. First, following Carmichael, Vattel argued that the powers of 
alienation and division were against the nature of sovereignty and undermined the unity of a political 
community.  Sovereignty in its nature was inalienable, and reverted always to the “nation.”336 It is 
worth quoting him at length here:  
The authors whom we oppose, grant this right [of alienation] to a despotic prince, 
while they refuse it to nations. This is because they consider such a prince as a real 
proprietor of the empire, and will not acknowledge that the care of their own safety, 
and the right to govern themselves, still essentially belong to the society, although 
they have intrusted [sic] them, even without any express reserve, to a monarch and 
his heirs. In their opinion, the kingdom is the inheritance of the prince, in the same 
manner as his field and his flocks, — a maxim injurious to human nature, and which 
they would not have dared to advance in an enlightened age, if it had not the support 
of an authority which too often proves stronger than reason and justice.337 
 
Alienation in the form of inheritance violated the fundamental right of a community to look after 
their own government. Even when that right was given to a monarch, it was never given as a form 
of property with all the attendant powers, but only delegated. Even if a nation had entrusted a prince 
with choosing a successor, he in fact only “nominates” the candidate, confirmed by the nation. 
“This neither is nor can be an alienation, properly so called. Every true sovereignty is, in its own 
nature, unalienable.”338 
Division introduced a different set of problems. Sovereignty was not only inalienable, but 
also indivisible, “since those who had united in society cannot be separated in spite of themselves.” 
This principle worked well for Vattel’s political commitments. Since the 1740s, he had been 
employed by Saxony, first by the influential minister Count Brühl, then by the Saxon Elector 
Frederick Augustus II. Both the Ernestine and Albertine branches of the Wettin family (Saxon rulers 
since 1423) had secured the indivisibility of their domains. The non-participle inheritance of Saxony 
 
336 Vattel often equates ‘nation’ and ‘state’ in his text, which is discussed in more detail in Ch. 7. 
337 Vattel, 115. 
338 Vattel, The Law of Nations, 123. 
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was also supported by the Golden Bull, as it was one of the original electorates. Moreover, since 
1697, Saxon Electors had also been elected kings of Poland, in a bid to expand their power in 
rivalries with Bavaria and Prussia.339 Saxony thus stood out as one of the few principalities of the 
Empire which had maintained longstanding relative territorial coherence and continuity over time. 
Even more, as discussed in the previous chapter, states that were most likely to survive the late 
seventeenth- and early eighteenth-centuries were those that could secure a foreign crown.340 Vattel 
was well-situated, therefore, in asserting that “those partitions, so contrary to the nature of 
sovereignty and the preservation of states, have been much in use: but an end has been put to them, 
wherever the people, and the princes themselves, have had a clear view of their greatest interest, and 
the foundation of they safety.’341  Like Carmichael, for Vattel the notion of a sovereign community 
was not reducible to a juridical concept.342 It relied on an account of a territory that was the theater 
for the exclusive sovereignty of the group. The unity of the political community also required a 
territorial unity, which premised the attack on patrimonialism.   
Vattel’s second line of attack followed Barbeyrac’s critique of territorial conquest. “Some 
have dared to advance this monstrous principle,” Vattel wrote, “that the conqueror is absolute 
master of his conquest, – that he may dispose of it as his property, – that he may treat it as he 
pleases, according to the common expression of treating a state as a conquered country; and hence 
they derive one of the sources of despotic government.” The principle of patrimonial (or 
“despotic”) kingship “reduced men to the state of transferable goods, or beasts of burthen, – who 
deliver them up as the… patrimony of another man.”343  
 
339 Robert John Weston Evans and Peter H. Wilson, eds., The Holy Roman Empire, 1495-1806: A European Perspective, 
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340 von Friedeburg, Luther’s Legacy, 22n61. 
341 Vattel 117 
342 On the modern notion of the state as juridical but not spatial, see Brett, Changes of State, ch 7 
343 Vattel 598 
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Vattel premised his attack on the idea that a conqueror’s rights derived only from self-
defense. A defensive conqueror might demand compensation for injury, or even punish a 
transgression of the law. But they acquired no sovereignty over the conquered. Even if they had, it 
should always be exercised to the interest of the governed and was never free to the ruler’s whim.344 
Vattel also criticized the exact conditions Grotius had used to justify a prince’s acquisition of 
patrimonial authority. Even a prince who financed an army from “his own revenue, or his private 
and patrimonial estates,” would still rely upon “the personal exertions of his subjects… [still] shed 
their blood in the contest.” In all cases, the prince still acted only in his capacity as a magistrate of 
the state, and for that reason the nation had “a just claim to all the rights to which such war gives 
birth.”345 Conquest could never justify the acquisition of sovereignty over a population, and even if it 
had, only the people themselves would become the owners.  
 
The Continental Boomerang 
In Vattel the patrimonial kingdom returned home. It was a theory crafted by Grotius in the 
early seventeenth-century to account for the wide variety of political entities on the content, 
especially those that appeared to be little more than the collected holdings of a lord or dynasty. 
Though there were few ideal typical examples of the patrimonial kingdom, the principles it 
represented were ubiquitous, especially in the fiefdoms and dynastic agglomerates of the Empire. In 
many ways, it was not unreasonable to construe political rule as a matter of owning land. But in the 
early eighteenth-century reception of Pufendorf in the British Isles and France, his recitation of the 
 
344 Vattel, 600–601. Compare this with the question of whether a captured prince could make peace. The question had 
been considered by most treatises on the law of nations, but Vattel took particular issue with Wolff, who had argued that 
captured patrimonial princes could sue for peace (Wolff, §982).  But Vattel claimed “the making of peace is no longer 
the peculiar province of the king; it belongs to the nation… a captive prince cannot administer the government, or 
attend to the management of public affairs.” See 659. 
345 Vattel, 602. Cf. p 587, where Vattel considers the difficulty of a prince paying reparations for private injury done, 
where he cannot pay out of the public stores because they are not his “patrimony.” 
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Grotian patrimonial kingdom appeared contradictory to the principles of the modern state which 
had begun to take hold.  
The rejections found in Carmichael, Barbeyrac and their followers, influenced by the 
Lockean reading of natural law, reflected two things. First, they showed how much the notion of an 
impersonal state and the sharp distinction between the public and private had developed since 1625. 
Ideas that Grotius’s text helped give form to were now more firmly established. Second, France, 
England, and Scotland had longstanding traditions of national monarchy. Since long before 
Grotius’s text, these monarchies had fundamental laws prohibiting alienation and division, and had 
literary traditions that emphasized, at a minimum, a shared community that underlay the monarchy. 
In such places, the patrimonial kingdom had only ever been an ideological device. Thus, to the 
Huguenot Barbeyrac and Scottish Carmichael it was almost self-evident that conquest and division 
of the realm, principles justified by a Dutch and a Saxon jurist, violated fundamental political rights 
to a coherent territorial community.  
In Vattel we find a political theory that assumed an inviolable territorial community, asserted 
against the patrimonial kingdom in the context of longstanding national monarchies, returned to the 
states of the Empire. Through Burlamaqui, Vattel received Barbeyrac’s and Carmichael’s reading of 
Pufendorf, and applied them to the politics of his own context - small European states and 
principalities, as well as the large dynastic agglomerates-cum-states like Saxony and Prussia. In this 
way, Vattel’s critique had French and Scottish origins, as theories of national monarchy had seeped 
into the politics of imperial states. Vattel’s positive theory of the territorial nation (explored in more 





VII. Conclusion: Despotism and the end of patrimony 
 The language of the “patrimonial kingdom” became rare in the second half of the 
eighteenth-century. In part this was due to the sustained attack on its legitimacy. Even so-called 
enlightened absolutists like Frederick II sought to be construed as the first servant, not the 
proprietor, Wolff’s defense notwithstanding. But it was also because the language of the 
“patrimonial kingdom” was subsumed by the new language of despotism. The Baron de 
Montesquieu’s The Spirit of the Laws, first published in 1748, divided all governments into republican, 
monarchical, and despotic. Despotic government he initially defined as “that in which a single 
person directs every thing by his own will and caprice,”346 but later notes that “of all despotic 
governments, none is more oppressive to itself than the one whose prince declares himself owner of 
all the land and heir to all his subject.” In such a government, cultivation was abandoned, and 
industry failed. Already in Vattel, the patrimonial kingdom was equated with despotism, or the aims 
of ‘despotic’ government.347 After Montesquieu, accusations that a ruler claimed the whole land as 
their personal property were accusing their target of despotism. In Montesquieu, the most common 
targets for this kind of government were Ottomans, repeatedly mentioning the Grand Signeur (a 
term for the Turkish Sultan) as a despotic lord.348 Max Weber followed a similar pattern over 150 
years later, pinning patrimonialism to orientalism.  
But the transformation of the patrimonial kingdom into “despotism” obscured a significant 
piece of the debate since Grotius, which has been the focus in this chapter. Patrimonialism-as-
despotism portrayed the despot as the unrestrained tyrannical lord who could “use and abuse” his 
property without regard to civil or natural rights. But the critiques of the Grotian theory that we 
have followed highlighted that patrimonial theory posed problems not just for the absolutism of the 
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ruler, but for the integrity of a territorially-defined political community. Those problems may always 
have been present, but it was the eighteenth-century critics who spatialized the Grotian account. 
This took two forms. First was the criticism of territorial conquest tout court. Inspired by Locke’s 
natural law, both Barbeyrac and Carmichael attacked the patrimonial kingdom as falsely grounded 
on “consent” gained by victory in battle over an unjust enemy. Even where a victor claimed 
extensive compensation for injury, nothing could amount to acquiring the territory itself, which 
remained perpetually bound to the political community who claimed it. Second, the specific power 
of division, which had long been constitutionally prohibited in France and England, threatened to 
deracinate the “perfect” political society. Carmichael’s critique and Vattel’s critique assumed that the 
state relied upon an antecedently sovereign society who laid claim to the state and its territory.  
Immanuel Kant brought together the territorial and absolutist strands of the patrimonial 
theory in his Perpetual Peace: A Philosophical Sketch (1795). The second article of Perpetual Peace reads: 
“No independently existing state, whether it be large or small, may be acquired by another state by 
inheritance, exchange, purchase, or gift.”349 These were the means of alienation always associated 
with patrimonial kingdoms. “For a state,” Kant continued, “unlike the ground on which it is based, 
is not a possession (patrimonium). It is a society of men, which no-one other than itself can command 
or dispose of. Like a tree, it has its own roots, and to graft it on to another state …is to terminate its 
existence as a moral personality and make it into a commodity.”350 To treat a society as a commodity 
would “contradict the idea of the original contract, without which the rights of the people are 
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unthinkable.”351 For Kant, the patrimonial kingdom violated both the spatial integrity of a political 
community and, by treating it as an object, each individual’s claim to rights.  
Kant continued that the exchange of territory had “provided a new kind of industry” 
whereby power and landed property could be increased through warfare and marriages.352 In other 
words, against Barbeyrac’s suggestion that acquisition of territory in conquest was necessary for 
peaceful settlements, in Kant’s eyes it only fueled further warfare. Kant had good reasons to be 
wary. The most substantial conflicts of the eighteenth-century had been occasioned by controversial 
succession battles and family alliances that threatened the balance of power. Both the War of 
Spanish Succession (1701-1714) and the War of Austrian Succession (1740-48) were both on a scale 
not seen since the Thirty Years War.353 Closer to home for Kant was the three Silesian Wars, which 
overlapped with the War of Austrian Succession and catalyzed the global conflict of the Seven Years 
War. Kant’s own Prussia had a particular interest in most of these conflicts, especially the Silesian 
Wars, where the monarch repeatedly tried to vindicate old claims to the mostly Polish territory 
against Austrian claimants. Kant was reluctant to openly criticize Prussia,354 but the industry that the 
patrimonial theory legitimized had been exploited by Prussian monarchs since the 1640s.355 Most of 
the national monarchies involved in the wars of succession were not patrimonial kingdoms by 
Grotius’s definition, but by the end of the eighteenth century the term had come to denote any 
purely proprietary relationship between rulers and their land.  
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This chapter has argued that the Grotian theory of the patrimonial kingdom and its 
aftermath was a historical episode in which territory shaped arguments about the nature of 
sovereignty and authority. These arguments made use of a longstanding vocabulary that construed 
authority in terms of the legal notion of proprietorship. In this instance, Grotius’s political theory 
was a moment of medievalism, asserting the continued relevance of a political principle that was rare 
in ideal types but ubiquitous in the practices of princes and dynasties within the Holy Roman 
Empire. So long as rule could be construed in terms of proprietorship with the power to alienate 
and divide, states could not claim to have territories with an independent identity of their own. 
Critiques of the patrimonial kingdom also deployed more novel ideas about territorially-grounded 
political societies whose unity, both juridical and spatial, required a thorough rejection of the 
patrimonial kingdom. When the patrimonial kingdom re-emerged in the eighteenth-century in the 
form of von Haller’s patrimonialstaat, it was meant strictly to justify the absolutism of a ruler, not the 
power to divide the realm.  
Through the lifecycle of the patrimonial kingdom, we can observe the fashioning of a new 
political vocabulary where property was more clearly distinguished from rule and political societies 
were necessarily tied to territories. Both of these ideas reached their apex in the law of nations with 
Emer de Vattel, who incorporated the critiques of both Barbeyrac and Carmichael into his rejection. 
The debates over patrimony were fundamentally about what could be done with a piece of territory 
and the people living on it. After its rejection, territory was no longer a private affair.  
By the time the concept of the patrimonial kingdom returned home to Central Europe, it 
was to a dramatically changed landscape. The myriad dynastic and patrimonial polities of the Empire 
had not only reduced in number, but surviving ones stridently claimed the language of the 
impersonal modern territorial state. It was frequently politically and ideologically useful for former 
patrimonial states to portray their lands as ancient fatherlands to an ancient people. With Vattel, the 
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assumptions of a territorially defined political society, long established in the national monarchies of 
France and England, had come to underpin the emerging territorial state system. 
But that development was geographically limited to the space of European territorial states. 
Even while Enlightenment thinkers rejected patrimonial ownership of territory, they continued 
colonialism and imperialism thoroughly within that paradigm. Indeed, the starkest and most 
descriptive example of private ownership of political territory was King Leopold II of Belgium, who 
held the Congo Free State as a personal property from 1885 to 1908. A more complete and global 
history of patrimonialism should include the simultaneous rejection of patrimonial territory in 
Europe and its expansion in the colonies.  
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4. Pufendorf: Moral Entities and Territorial Sovereignty 
I. Introduction 
Although the patrimonial principle survived in practice, in the later part of the seventeenth-
century European dynastic agglomerates increasingly addressed themselves as “states.” But on what 
basis could they claim exclusive authority as “states,” as opposed to as imperial fiefdoms? There 
were already legal justifications present in the public law of the empire in the form of landeshoheit, 
superioritas territorialis, or ius territoriale. Some thinkers, like Andreas Knichen and Henning Arnisaeus, 
had asserted those rights as equivalent to monarchical authority. But they were still notions 
embedded in the Holy Roman Empire’s constitutional structure. It was for another generation to 
explain what it meant to be a territorial state, not a prince holding territorial supremacy.  
Through an examination of Samuel von Pufendorf’s (1632-1694) The law of nature and nations, 
this chapter addresses one particularly influential explanation of the philosophical foundations of 
territorial sovereignty in Protestant natural law. I aim to demonstrate what about Pufendorf’s 
approach was specifically territorial. Pufendorf took it as his task to articulate a defense of the 
particularist territorial state against what he portrayed as the imperial universalism of scholastic 
natural law.356 In this he was a clear partisan. He wrote The law of nature and nations in 1672, while 
working as an advisor and historian for the Swedish Court. Sweden had branded their intervention 
in the Thirty Years War as a defense of anti-Catholic Protestant states in the Empire, and had gained 
significant territories in the Peace of Westphalia. Since then, they had only consolidated power, most 
recently defeating their rival Denmark 1658. As discussed in Chapter 2, the war had not actually 
broken down along confessional lines, and the claim that Habsburgs represented a Catholic empire 
dominating independent states was more ideological than descriptive. But several decades on, the 
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most powerful Protestant states still asserted themselves in opposition to Catholic universalism. 
Pufendorf’s histories reflected that partisanship as well – composing court histories of the reign of 
Sweden’s Gustavus Adolphus and later Brandenburg’s Elector Frederic William.357  
In The law of nature and nations Pufendorf embarked on a different sort of task. He aimed to 
mount a defense of the Protestant territorial state through a reworking of the language of natural 
law. Already Hugo Grotius and Thomas Hobbes had broken with a long scholastic Aristotelian 
tradition of natural law to emphasize the artificiality of human institutions. But Pufendorf took that 
project further. He created a system of natural law that made all morality reducible to human 
conventions, and reduced the law of nature to a single, intentionally vague law of sociability. For 
Pufendorf, the law of nature required only that we find ways to associate together peacefully, but the 
form it took was underdetermined. Political authority was imminent in a social community and 
necessarily limited to a particular territory. That territorial limitation was both practical and moral. 
Pufendorf’s territorial sovereignty relied on a sociology of authority in which legitimacy depended 
on effective coercion. But the territory was also moral: states came about through communities 
choosing to create the moral person of the state by collectively occupying territory and claiming 
dominion over it. The right of territorial sovereignty was derivative of a collective territorial 
dominion. Pufendorf’s system made incomprehensible any sovereignty or moral claim that went 
beyond the social and territorial limits of the state. 
In the following I reconstruct the logic of Pufendorf’s moral conventionalism and its role in 
defending a territorial state. I argue that we observe three ways that Pufendorf’s account of the state 
is specifically territorial. First, Pufendorf’s account of authority depends on effective control, 
possible only in that space where the community lives. Second, because all moral entities (including 
the divine word of God) become effective only through credible threats, moral obligations to the 
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state are also circumscribed to its territory. Third, the place on the Earth that houses the state’s 
authority is acquired originally in a unique act of collective occupancy, which avails the occupying 
group of powers surpassing other forms of dominion.  
In the next section I explain the doctrine of moral entities and the process of creating moral 
personhood. I then examine Pufendorf’s rendition of the state of nature and the law of nature as the 
law of sociability. It is through the sociability that we come to form moral entities, which include the 
state itself. I then move on to explain the process of creating the territorial state, beginning with the 
collective occupation of territory, and then Pufendorf’s multi-step social contract toward forming a 
single united will. Finally, I examine the consequences of Pufendorf’s territorial state for how he 
thinks about membership, settlement, and movement across the territory. 
 
II. Pufendorf and seventeenth-century natural law 
Born in 1632 in Dorfchemnitz in The Electorate of Saxony during the last stage of the 
Thirty Years War, Samuel Freiherr von Pufendorf spent most of his professional and academic life 
in the courts of Europe’s post-Westphalian Protestant states. Coming to maturity with the Peace of 
Westphalia, the memory of civil war animated much of Pufendorf’s later work.358 His formal 
education began in theology, but he soon moved to reading the recent texts in natural law, namely, 
Hugo Grotius and Thomas Hobbes, at the University of Jena. In 1658, Pufendorf took up a post as 
tutor to the family of Peter Julius Coyet, Secretary of State for the Swedish Court of Charles X 
Gustav and resident envoy in Copenhagen. When negotiations with the Danish turned sour, Danes 
threw most of the Swedish representatives in jail. Coyet escaped, but Pufendorf spent the next eight 
months imprisoned. Upon release, Pufendorf began his academic career, first at Leiden, where he 
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published The Elements of Universal Jurisprudence (dedicated to the Charles Louise, Elector Palatine and 
son of Frederick V), which he would later refer as his ‘immature’ work.359 The work earned praise, 
and Charles Louise created a chair in the law of nature and nations for Pufendorf at the University 
of Heidelberg. Pufendorf incited controversy there with his publication of a critique of the Holy 
Roman Empire, published anonymously as Severinus de Monzambano. Pufendorf left Heidelberg in 
1668 for the Swedish University of Lund, where he wrote his most influential work: The law of nature 
and nations (1672), and a shorter summary The whole duty of man and citizen (1673). He spent his later 
years as an advisor and royal historiography to the Swedish and Prussian courts, receiving the rank 
of Baron in 1694 shortly before his death.360  
Historians of political thought have long seen Pufendorf as a theorist of the Westphalian 
system of territorial states. But literature on Pufendorf rarely focuses specifically on the territory of 
his state, but usually takes it as a given. Leonard Krieger, perhaps the first among modern scholars 
to seriously revisit Pufendorf’s philosophy, made no mention of territory.361 Kari Saastomoinen, in 
part responsible for reviving the study of Pufendorf in English, had little to say about what, if 
anything, in Pufendorf’s thought was specifically territorial.362 Recently, there has also been interest 
in Pufendorf’s theory of natural sociability. Influenced by the work of Istvan Hont, Pufendorf is 
now posited as an early articulator of a theory of commercial sociability, underlying eighteenth-
century theories of the burgeoning market society.363  
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Even for those explicitly interested in Pufendorf’s theory of the territorial state, scholarship 
has highlighted parts of his philosophy that take territory for granted. For David Boucher, 
Pufendorf’s contribution lies in his system theory and his deep classification of states, which rejected 
Aristotelian categories. Boucher assumes Pufendorf’s states are territorially delimited, but argues that 
the moral scope of Pufendorf’s politics remains universalist.364 Similarly, Ben Holland has tried to 
shift the focus on Pufendorf away from territorial states as such and toward his conceptualization of 
the Holy Roman Empire as a composite state.365 Only Ian Hunter has brought attention specifically 
to how Pufendorf and his inheritors tried to outline a theory of territorial sovereignty.366 In Hunter’s 
analysis, post-Westphalian German natural law broke into two rival schools: Pufendorf’s ‘civil 
philosophy,’ which was entrenched in empiricism, and Leibniz’s ‘university metaphysics.’ For 
Hunter, it was Pufendorf’s approach that uniquely tried to defend secular and spatially-limited 
authority.367 As I will argue in Chapter 7, however, Christian Wolff’s adaptation of Leibniz 
approached a similar defense of territorial statehood. My contribution is to focus specifically on 
what makes Pufendorf’s natural law theory of sovereignty territorial, grounded in his moral 
conventionalism, and how that territoriality manifests in his approach to membership in the state.  
Seventeenth-century natural law was particularly well-suited for the defense of territorial 
states. The vocabulary of natural law emerged after the Thirty Years War as a useful tool especially 
for states keen to avoid confessional conflict. It offered a set of ideas that made no reference to 
revealed religion, allowing states within the Empire – which included Reformed, Protestant, and 
Catholic, often with confessional disjunctions between rulers and the population – to justify their 
 
364. David Boucher, “Resurrecting Pufendorf and Capturing the Westphalian Moment,” Review of International Studies 27, 
no. 4 (2001): 573. 
365. To make his argument, Holland argues, against Skinner, that Pufendorf breaks with Hobbes on the artificiality of 
the state, and was more influenced by Salamanca theories of liberty, mainly Molina and Suarez. Ben Holland, The Moral 
Person of the State: Pufendorf, Sovereignty and Composite Polities (New York, NY: Cambridge University Press, 2017). 
366. See especially Hunter, The Territorialization of Justice 
367. Hunter, Rival Enlightenments, esp ch 4-5 
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rule on purportedly ‘natural’ principles not vulnerable to sectarian conflict.368 Moreover, natural law 
offered territorial princes a response to the claims of imperial public law, often made with the 
language of Roman law. To be clear, natural law did not constitute a single doctrine or even premise, 
but rather a broad structure of ideas, and as such, was easily adaptable to many political contexts. 
Natural law formed a common language across confessional and ideological differences.369 Natural 
law was prima facie compatible with a plurality of state types, and assisted territorial princes with their 
internal conflicts (with populations of a different confession) and external ones (with the Empire).370  
But modern natural law took several forms. Since the publication of Hugo Grotius’s De jure 
belli ac pacis (The Rights of War and Peace) in 1625, a new modern vocabulary of natural law had taken 
shape. This language was based on the claim that the only universal principle beyond skepticism was 
the right of self-preservation. The right to defend oneself, both as individuals and communities of 
individuals in a state of nature, was asserted as the foundational principle of all order, effectively 
bringing the language of reason of state into the juridical language of natural law.371 The natural law 
based in self-preservation developed as a shared but internally diverse vocabulary by Alberico 
Gentili, Hugo Grotius, and Thomas Hobbes. The Grotian natural law tradition, as it came to be 
called by twentieth-century scholars, was particularly well-suited for defending absolutist states, 
justified only by their ability to ensure security.372 Moreover, these security-ensuring states inhabited 
 
368. In Tim Hochstrasser’s Interpretation, it was Pufendorf’s theory of language that did most to secularize natural law, 
by making moral assessments independent of any external referent. T.J. Hochstrasser, Natural Law Theories in the Early 
Enlightenment (New York: Cambridge University Press, 2000). 
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372. H. Lauterpacht, “The Grotian Tradition in International Law,” British Year Book of International Law 23 (1946): 1–53; 
Randall Lesaffer, “The Grotian Tradition Revisited: Change and Continuity in the History of International Law,” The 
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an international society of horizontally-situated states, each morally and legally independent of the 
claims of one another. The ‘society’ was ‘anarchical’ in nature.373 
As we have already seen, however, the language of natural law developed very differently in 
the Holy Roman Empire. Even those theorists who prioritized the right of the territorial prince 
(Andreas Knichen, Henning Arnisaeus) did not claim that they were members of anarchical 
societies, free of moral and legal obligations between one another and between themselves and the 
Emperor. Pufendorf’s The law of nature and nations (1672) was a fundamental reformulation of the 
natural law that had come into vogue since Grotius.374 His interpretation and vocabulary were meant 
to be suited specifically for the princely states of the empire. Pufendorf’s new approach to natural 
law depended on a theory of moral conventionalism, inspired in part by Hobbes’s use of artificiality. 
To Pufendorf, all moral assessments could only be understood as effects of “moral entities,” which 
were fabricated by individuals and groups of individuals and then imposed on one another. States of 
all forms were themselves such moral entities, whose foundation was not in a natural law of self-
preservation, but an intentionally vague natural law imperative to associate together, and do so by 
whatever laws suited the participants. With the architecture of moral entities that underlay his 
political and moral philosophy, Pufendorf introduced ideas that understood each political 
community as a distinct moral person occupying its own territory for its own purposes which could 
not be assessed by any universalist theory. 
 
III. Pufendorf's Doctrine of Moral Entities 
Framing the work 
 
373. Hedley Bull, The Anarchical Society: A Study of Order in World Politics (New York: Columbia University Press, 1977). 
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In the preface to The Law of Nature and Nations, Pufendorf clearly sets out his methodological 
and political project. First, he excoriates authors who have made arguments merely by reference to 
authority (pointing particularly to neo-Aristotelians), without basing their ideas on solid hypotheses 
(viii).375 The ‘scientific’ approach aimed to provide a set of moral principles that could stand on their 
own with quasi-mathematical certainty. Following the reformist line of thought (see I.ii on proving 
the ‘certainty’ of the moral sciences), Pufendorf proposed to base natural law on “the social life of 
man, because I have found no other principle, which all men could be brought to admit… and with 
due respect to whatever belief they might hold on matters of religion.” Pufendorfian natural law is 
drawn from the fact of human sociability, not in an abstract sense of a universal community, but in 
the concrete sense of actual living communities. Seeking to ground scientific natural law on 
imminent observations, and not revealed religion, Pufendorf spoke directly to the context of 
religious wars and confessional states. Thus, he remarks that he could never understand the idea of 
an “uprightness and innocence of manners which should be observed everywhere and even outside 
the bounds of society, that is, without consideration of its relation to other men” (ix). In other 
words, principles of natural law are not universally applicable across all communities, but rather 
must always be understood as part of an actual and particular group of persons. Pufendorf similarly 
rejects any notion that the formation of society, and its constitutive principles, come from nature 
itself (understood as something formed in the moment of creation and is, for all intents and 
purposes, unchanging and eternal): “For the nature of man has ever been determined by God for 
social life in general,” he writes, “but it was left to the choice of men to establish and enter particular 
societies under the guidance of reasons.” God creates humans as social beings meant to live in 
 
375. All citations from The Law of Nature and Nations are cited within the text in the form of Bk.ch.section, page, e.g. 
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concert with others, but how we do that is quite underdetermined in The Law of Nature and Nations. 
The exact form of our social life is not prescribed in nature – only the fact of our sociability, which 
alone constitutes the “norm and foundation of that law which must be followed in any society” (ix).  
Finally, Pufendorf closes the preface with a rebuke of Christian-naturalism. He considers the 
idea that to know what is naturally just, we should follow nature itself (something he has already 
objected to), not as it appears to us now, but “as she was first created, uncontaminated and 
uncorrupted.” Pufendorf had already rejected the naturalist approach, but he notes that even were 
we to take that tack, any knowledge of the “uncorrupted” nature of mankind would depend on Holy 
Writ, and would therefore only be accessible, on those grounds, to fellow Christians.” Yet since this 
study concerns not Christians alone but all mankind,” he writes, “surely it would be more 
appropriate to set up such a principle as no one, provided he be of sound mind, can deny,” (x). 
It’s worth pausing to highlight just how much Pufendorf reveals in his preface. He focuses 
on three central and overlapping themes. First, he sets up his approach to natural law in direct 
opposition to political naturalism. For Pufendorf, the laws of nature cannot be drawn from natural 
science alone (that is, the science of the nature-as-unchangeable state of humans). Because our 
natural (that is, physiological) bodies do not originate with moral entities already built in, natural law 
also cannot be drawn from an anthropology of our ‘natural state,’ to be achieved through 
observation and philosophical self-reflection, a preferred method of scholastics and anti-scholastics 
alike.376 God wills that we are sociable, and in that sense our sociability is to a limited degree natural. 
But the form of our social life, the particular norms of political community, cannot be reduced to 
any such naturalism, but are instead fabricated by participants in a community. Second, and 
following from the first, the norms governing social life are naturally underdetermined. And third, 
 
376. It is for this reason, Hunter argues, that Hobbes’s moral anthropology is as much under attack in DJN as 
Aristotelians. Ian Hunter, “The Invention of Human Nature: The Intention and Reception of Pufendorf’s Entia Moralia 
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he explicitly distances The Law of Nature and Nations from a Christian religious basis. Even if natural 
law was derivative of a prelapsarian state (a proposition he denies), then it would only be acceptable 
to those who accepted the Christian faith. Pufendorf aims instead for his natural law to be applicable 
to all peoples at all times. Together these three themes indicate how Pufendorf sets up his work as a 
rejection of universalism in its multiple forms. That rejection resulted in a foregrounding of the 
social group and its decisions about its own fate. What that looked like in practice, as I’ll explain 
below, was a sociology of authority wherein no command was legitimate unless it could account for 
the psychological process of obedience. At its base, that logic rested on the doctrine of moral 
entities. 
 
Moral and Physical Entities 
Pufendorf devotes the whole first book of The Law of Nature and Nations to his doctrine of 
moral entities, which then underpins the entirety of the text. His first task then, is to demonstrate 
that there is something about the world of ‘moral entities’ distinct from the world of natural ones 
(I.i.1, p3) – indeed, to demonstrate that moral entities exist at all. He does this initially by 
distinguishing between two properties of actions: Natural and moral. ‘Natural actions,’ or, the 
natural property of an action, is that which is led by mere sense perception, instinct, or some innate 
property – for instance, shrinking away from a hot flame. But natural actions do not constitute the 
whole range of human behavior. We do not act, Pufendorf claims, from instinct alone. Rather, 
humans possess more than a body, but also “the distinctive light of intelligence, by the aid of which 
[we] can understand things more accurately... and decide how things agree among themselves; so 
that, as it would seem, not only is he freed from the necessity of confining his actions to any one 
mode, but he can even exert, suspend, or moderate them,” (I.i.2, p. 4-5). With the faculty of reason, 
we can judge courses of action and choose one path over another. It is thus the will that is the 
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foundation of moral entities, and without it, the only property of actions would be the natural and 
instinctive. Because of the will allows voluntary actions, things have attributes beyond mere “natural 
motions,” and “these attributes are called Moral Entities, because by them the morals and actions of 
men are judged and tempered, so that they may attain a character and appearance different from the 
rule simplicity of dumb animals,” (I.i.2 p. 4-5). Moral entities are not physical things and can never 
be seen nor held in themselves (although he notes later that they reside in and depend on physical 
space). Rather, they are aspects of actions, which, by virtue of being moral entities, allow that action 
to be understood in certain (moral) terms. For example, the action of one person taking an item held 
by another person can be understood as a physical action (or ‘natural’). But to understand it as a 
moral action with moral consequences (to understand it as ‘theft’) we must introduce moral entities 
that set the terms for what the action actually represents.  
Pufendorf defines moral entities as “certain modes, added to physical things or motions, by 
intelligent beings, primarily to direct and temper the freedom of the voluntary acts of man, and 
thereby to secure a certain orderliness and decorum in civilized life,” (I.i.3 p. 5). There are several 
things we should note immediately. First, moral entities are added, or “superadded” to things or 
motions. They are supplements to the physical world, but distinct from it. Second, moral entities 
depend on the will to direct actions. Without voluntarism, they are meaningless. Third, moral entities 
are meant “primarily” to achieve the goal of an orderly and civilized life. Moral entities are 
conceptual complexes that guide willful action, directing it toward behavior conducive for social life. 
As I argue below, with respect to the state, moral entities can be understood as a sociological device 
which must be assumed in order to make sense of voluntary actions. Moral entities, as modes of 
thought that guide action, are originally created by God, “who surely did not will that men should 
spend their lives like beasts without civilization and moral law.” Even God’s command, though 
contemporaneous with the moment of creation, is not a part of the natural world, but a part of the 
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moral one. The very fact of a voluntary will and an intelligence to reason between actions means that 
divine commands are not instinctual and reducible to unchanging nature. But nevertheless, the vast 
majority of moral entities  
have been superadded later at the pleasure of men themselves, according as they felt 
that the introduction of them would help to develop the life of man and to reduce it 
to order. And so of these latter the purpose is clear: It is not the perfection of this 
world of nature, as is the case with physical entities, but it is the perfection in a 
distinctive way of the life of man, in so far as it was capable of a certain beauty of 
order above that in the life of beasts, as also the production of a pleasing harmony in 
a thing so changeable as the human mind. (I.i.3, p. 5) 
 
The vast majority of moral entities that direct our communal life comes from human artifice. But 
how, and in what way are they produced? Unlike the physical world, which is made in the moment 
of creation, moral entities are imposed “to things already existent and physically complete.” (I.i.5-6, p. 
6). Pufendorf is unclear on the exact process of moral imposition, but it appears to be an ongoing 
process whereby modes of action are formulated and enforced by means of credible force, but also 
accepted by those on whom they are effective through agreement. It is critical for moral entities that 
they be able to explain how moral ideas actually map onto behavior, and therefore there is always 
some form of consent, agreement or credible threat of force at their base. The credible threat is no 
different between Gods and humans, as both make their moral “inventions” effective by the “threat 
of some evil” (I.i.5-6, p. 6). 
 
The space of moral entities 
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In his attempt to make the science of morals comparable to natural science, Pufendorf tries 
to make moral entities ‘fixed’ in some sense, parallel to physical entities. But physical entities have 
substance, and exist ‘in themselves,’ whereas moral ones are only ‘modes’ or qualities. If moral 
entities are real and certain, though not physical, how do we fix their identity?377 To answer, 
Pufendorf makes a comparison between the ideas of space and state. Space is the plane in which 
physical entities fix their existence and the medium through which they express themselves. By way 
of analogy, moral entities are situated in a ‘state,’378 which fixes its existence (I.i.6). He furthers the 
analogy, claiming that just as physical entities are fixed in both space and time, so a moral entity is 
fixed in where it is, and to whom it applies. The ‘who’ of moral entities, he defines as a range from 
various stages in life on one hand (e.g. infancy, puberty, maturity, senility, “decrepitude” (I.i.10, p. 
10)).  
But to the former, the ‘where’ of moral entities, Pufendorf has much more to say. The whole 
scope of moral entities can be divided into four general categories: states, substances (persons), 
moral qualities, and moral quantities. States are the most important, and define the space of 
orientation for moral entities (accordingly divided into quasi-natural and adventitious). The ‘natural’ 
ones are not physical, but are imposed by God. Adventitious states, which are practically all that are 
not divinely commanded, come “to men at birth, or some time thereafter, by virtue of some human 
deed…” (I.i.7 p8). Substances are the moral personality that we occupy within each state. But 
because we can hold various moral personalities at the same time (as judge, spouse, child, citizen), it 
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is necessary to assess the obligations and duties attached to each (see I.i.14). Assessing obligations 
requires further categorization (which Pufendorf labels moral qualities and quantities). 
That assessment requires the third and fourth categories, moral qualities and quantities. 
Quantities are called ‘estimative’ and judge actions according to their “price” – which in humans is 
their esteem or social status, and in things is their economic value (I.i.22, p. 20). Moral qualities are 
those things by which we can actively impact the moral action of another, and constitute the main 
elements of social and moral life. Namely, these are power, obligation, and right. (I.i.19-21, p. 18-20). 
Pufendorf subdivides moral assessment into even more tedious partitions, but the point is clear: he 
intends moral entities to be a contribution to the science or morality, claiming they can be fixed 
rigorously and identified reliably. 
 
From moral entities to moral personhood 
In order to act within the ethical space of moral entities, we have to have a moral 
personality. This is the ‘substance’ through which we act and orient ourselves. For Pufendorf, as a 
mere collection of matter, we cannot make morally significant action. The fact of a voluntary will 
creates the possibility for moral entities, but we do not act as an isolated will.379 Rather, as moral 
agents we take on moral personhood. Moral personhood can be held by either an individual, “or 
men united by a moral bond into one system,” (I.i.12, p. 11). Moral persons are divided into simple 
and composite. Simple moral persons are individuals, but can be morally understood in various ways 
– he further divides simple moral persons into private and public; public ones into civil and 
 
379. See Bk I ch. 4 on a more thorough account of the voluntary will that is necessary for moral action (moral actions 
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activity), passions, and intemperance (drunkenness). (I.iv.5-8, p. 58-59). But none of these have full sway over the will 
(which would make the will no longer voluntary), but rather incline it toward or against some choices. 
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ecclesiastical; civil ones into inferior and superior magistrates, (I.i.12 p. 11). But composite is more 
important for our purpose. A composite moral person, Pufendorf tells us, “is constituted when 
several individual men so unite that whatever, by reason of that union, they want or do, is 
considered as one will, one act, and no more.” That process occurs when a group of individuals “so 
subordinate their will to the will of one person, or of a council, that they themselves are willing to 
recognize, and wish others to regard, whatever that one person has decreed or done, concerning 
matters pertaining to the nature of that body and agreeable to its end, as the will and action of all.” 
(I.i.13, p. 13). Pufendorf adds (without elaboration) that the moral person gains “special privileges 
and rights, which individuals as such in that body cannot claim or secure for themselves.” (I.i.13, p. 
13). We can gain moral personality in myriad ways, and one of those ways is through collective 
bodies. But because the will itself is the defining feature of moral substance, any such moral person 
(compound or simple) requires a single will to direct its action. 
 
IV. The state of nature and law of sociability 
Having outlined moral entities as a contribution to the new moral science, Pufendorf had to 
explain how to craft and impose them upon one another. That process began with an exposition of 
the state of nature. In Pufendorf’s view, the natural state is characterized by three features: first, the 
desire of all humans for their own self-preservation; second, that humans are weak and exposed 
without the help of others, which they desperately need both to survive and to thrive; and third, that 
despite their helplessness, humans continue to tend toward being ‘malicious, petulant, and easily 
irritated, as well as quick… to do injury,” (II.iii15 p. 207-8). In order to both survive and “enjoy the 
good things that in this world attend his condition,” humans must be sociable, which becomes the 
single law of sociability: “And so it will be a fundamental law of nature, that ‘Every man, so far as in 
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him lies, should cultivate and preserve toward others a sociable attitude, which is peaceful and 
agreeable at all times to the nature and end of the human race,’” (II.iii.15 p. 208).  
But what is actually meant by the law of sociability? What does it command and what does it 
leave open? The exact content of the law is derived from “right reason” to determine what is in 
man’s interest (see II.3.14, 205-207), but its normative force comes from God’s command backed 
up by a credible threat of evil. Reason here is a mere capacity for identifying the natural law, but is 
morally neutral in and of itself.380 Like we will see for the civil state, God commands the law of 
sociability, but its content is worked out through reasoned interest-based argument. It is significant 
that unlike some of his forebears (Hobbes in particular), Pufendorf does not embark on a list of the 
exact laws men must follow in order to accomplish peace through sovereignty. Rather, Pufendorf 
frequently characterizes his law of sociability as an “attitude.” The law of sociability is an approach 
to collective life among, akin to a social ethic we should approximate.  
Like much of Pufendorf’s imminent political philosophy of human artifice, what is actually 
commanded by natural law is very underdetermined. What is required is only that we cultivate an 
attitude among ourselves that does not counteract the possibility of living in orderly society with 
others, but the form of that society is largely up to us (more on this in Book VII on the state). That 
does not mean that the law of sociability is infinitely flexible. On the contrary, he is clear that 
“sociable attitude” does not refer merely to “the tendency to form special societies” which could be 
turned for evil ends. Instead, a sociable attitude is one in which “each man toward every other man, 
by which each is understood to be bound to the other by kindness, peace, and love, and therefore by 
a mutual obligation,” (II.iii.15 p. 208). The extent of those obligations has great variety, but it is 
“absolutely false” to say that the sociable attitude “makes no distinction between a good and bad 
society,” (II.iii.15 p. 208). Further, Pufendorf responds to challenges to his law of sociability, which 
 
380. Hunter, “The invention of human nature,” p. 6. 
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would reduce it to a general requirement for communal affection. Pufendorf emphasizes that the law 
does not command cosmopolitan brotherly love, but is rather highly subjective, and we socialize 
together to attend to our very particular interests (II.iii.17-18).  
IV. Pufendorf's Social State 
The motive leading to the state 
What drives individuals from the state of nature to the civil state? Pufendorf’s first step is to 
emphasize a theme already prevalent: the civil state does not come directly from the natural state. 
Building on his argument in Book II (Ch. ii, §7), the human tendency toward self-love does not 
mean they are not also social beings. But bare sociability does not produce the state, “for that love 
[of society] can be satisfied by simple societies and by friendship with one’s equals,” (VII.i.3 p. 952). 
Pufendorf thus critiques Aristotle’s notion of the political animal – the human desire to live among 
others does not require the state, and further, human instincts conflict with a well-order society. The 
sense in which humans can be called political animals, then, is “not because there resides in each and 
every one a natural aptitude to act the part of a good citizen, but because at least a part of mankind 
can by nature be fitted to that end, and because the safety and preservation of mankind, now 
become so multiplied, can be secured only by civil societies,” (VII.i.4, p. 956).  
Pufendorf instead constructs the state as a post-social association. It is not the case that 
because we are social animals, we must therefore also be political ones, and as political, we must join 
a civil state, which accordingly must have certain features dictated by the conditions of the state of 
nature. Rather, our social instinct leads us to form primitive communities, friendships, and families, 
in a pre-political but post-natural state. The state is not for Pufendorf the only or first human 
association but is built on top of prior ones. Humans do not enter the state as isolated individuals, 
but as ones already accustomed to some cooperation in the form of marriage, the family, and the 
household (VI.i.1). Pufendorf thinks humans are drawn to enter these associations by natural 
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inclinations, but they are nonetheless based on agreement, just as the civil state is (VI.2.11). Because 
civil society depends ultimately on pacts and agreements, “the force of which is not realized by 
children and the unlearned,” the isolated and unsocialized are unsuited to join the state immediately, 
(p. 952).  
The natural effectiveness of the law of sociability points to Pufendorf’s half-way-
Hobbesianism.381 On the one hand, Pufendorf rejects the claim that natural law is effective without 
states. Humans are untrustworthy and we cannot expect them, before a civil state enforcing law, to 
respect our goods and lives. But on the other hand, Pufendorf also says that the laws of nature are 
not silent in the natural state (in an explicit rejection of Hobbes), only insecure and unstable. Many 
are able to follow natural law, but their behavior is insufficient to guarantee peace (he refers here to 
treaties among nations that can bring temporary tranquility but not permanent peace, VII.i.8-9, 
p963). Natural law, which already commands a vague principle of sociability, is effective to the 
extent that humans can and do establish intermediate associations, but it is insufficiently enforced to 
guarantee peace and security in the long run. The possibility of semi-social and semi-secure life prior 
to the state grounds Pufendorf’s repeated claims that the state does not come directly from the 
dictates of nature and necessity, and is not imposed on fundamentally unsocial beings (see also 
VII.i.5-6). 
The real reason that people moved to establish states, “was in order that they could surround 
themselves with defences [sic] against the evils which threaten man from his fellow man.” Humans 
face many ills, but we invent ways to deal with them – medical cures, structures against the elements, 
etc. But other men present the greatest threat. “Against those ills with which man in his baseness 
delights to threaten his own kind, the most efficient cure had to be sought from man himself, by 
 
381. On Pufendorf’s debt to Hobbes, see Fiammetta Palladini, “Pufendorf Disciple of Hobbes: The Nature of Man and 
the State of Nature: The Doctrine of Socialitas,” History of European Ideas 34, no. 1 (March 1, 2008): 26–60. 
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joining into states and establishing sovereignty,” (VII.i.7, p. 959). Most men are unable to see the 
benefit of civil society because they “order their lives not by reason but on impulse, and trust their 
lust as reason, chiefly by fault of their education and habits, whereby force of reason goes, as it here, 
unheeded,” (VII.i.11, p. 965). For all his proclamations of natural sociability, Pufendorf still views 
human psychology has thoughtless, deluded, and shortsighted. It is only after joining the state, made 
possible through force, that humans find they can cultivate a better quality of life.382 
 
Occupying territory and locating sovereignty 
Driven by mutual fear to associate into a civil state, individuals forming a collective moral 
entity would have to find a place in which to be sovereign. Founding the Pufendorfian state began 
with the occupation of territory. Already life was organized into social groupings organized on land. 
Pufendorf does not tell us exactly how the civil state comes to take territory, but we can assume it 
arises from the same social groupings that predate and form it, and he does provide a theory of 
original division.   
The original state of the Earth, Pufendorf tells us, is primitive community.383 “Community” 
is the term he contrasts to “propriety,” and each are “moral qualities which have no physical and 
intrinsic effect upon things,” (IV.iv.1, p. 532). It is therefore clear, he thinks, that all divisions and 
property are imposed as moral entities, a matter of convention not nature. Even the notion of 
dominion, which he equates to proprietorship, includes the power of exclusion, and therefore always 
implies having another person. It thus makes no sense that Adam could have ‘dominion’ over the 
whole world so long as he was the only man (IV.iv.3, 536). He continues that natural law does not 
 
382. He notes that his account is consistent with those who say the state us a product of fear (Hobbes), but “not as the 
turmoil of a trembling and alarmed mind, but as a seemly precaution against future evil." p. 959 VII.i.7. 
383. The original community is also specifically negative, characterized by the absence of any proprietary claims, rather 
the presence of shared or equal claims (IV.iv.1, p. 532) 
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command any particular division or allotment, only that if individuals see proprietorship as 
advantageous, they may institute it. “The proprietorship of things,’ he writes, “has resulted 
immediately from the convention of men, either tacit or express,” (IV.iv.4, p. 537).  
Unlike in other natural law and law of nations texts, the original division of things has no 
particular temporal or spatial requirements. It is merely a social convention that arises when people 
see it as mutually beneficial. Even original acquisition from the primitive community is a matter of 
convention. Traditionally, first occupancy was the standard method of original acquisition, as one 
could acquire what no one owned by ‘occupying’ it first, according to Roman law. Yet for 
Pufendorf, even first occupancy was a matter of convention (a very likely one, but still fabricated 
and premised on mutual consent). Illustrating the point, Pufendorf argues that “assuming an original 
equal faculty of men over things, it is impossible to conceive how the mere corporal act of one 
person can prejudice the faculty of others, unless their consent is given, that is, unless the pact 
intervenes,” (IV.iv.5 p. 539). The ‘mere corporeal act’ of enclosing land had no moral content unless 
it was a moral entity, which required a mutual process of imposing and consent.  
Conventions notwithstanding, Pufendorf thinks the most likely process of division was 
through occupation, by individuals, families, or larger groups claiming and cultivating land (IV.vi.2, 
p. 569). However, the occupation “especially of lands” gives rise to very different rights depending 
on if it is an individual or group occupying. If an individual, then their right extends only so far as 
they can enclose and cultivate, so he warns against a solitary man claiming a desert island for himself 
(IV.vi.3, p. 570). But when a group collectively occupies a land, their right extends either to natural 
boundaries or whatever borders they have agreed upon by convention. Pufendorf expects the group 
to subdivide most of the land amongst its members, but their claim is not reduced to agriculture 
(IV.vi.3, p. 570). The rights of collective occupancy surpass individual property not only in their 
spatial extent but also the range of power over the land:  
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it establishes dominion for the whole group, as such over all things in that district, 
nor merely immovables, but also movables and animal life, or at least the right to use 
the last named to the exclusion of all others. This universal dominion is so different 
from the dominion of individuals that the latter can pass even to someone outside of 
the State, while universal dominion is preserved only in the state.... [quoting Dio 
Chysostom’s Orations] 'For the lands belong to the city no less than every possessor 
controls his own property.' But it is not necessary that all things which are occupied 
in this universal manner should be divided among the individuals and pass into 
private hands. Therefore, if anything be discovered in such an area that is still 
without a private owner, it should not at once be regarded as unoccupied, and free to 
be taken... but it will be understood to belong to the whole people. (IV.vi.4, p. 571) 
 
Collective occupancy is a singular act that establishes complete control over a space. Pufendorf uses 
the same language as individual acquisition, but the rights acquired in collective occupancy seem to 
far surpass whatever justified individual use. Even objects and spaces that are neither occupied or 
actively in use are still subject to the collective’s will. The bounds of the group’s claim are also 
limited only by geography and consent. It is not immediately clear what about the collective justifies 
the extensive powers that it acquires in occupying a land. Pufendorf assumes that such an act is the 
foundation of collective society, or at least that they intend on making use of the land in whatever 
form they see fit. However, in line with his moral conventionalism, it is not necessary that there is 
any specific normative underpinning for the powers obtained in occupying land, only that we 
assume the co-occupiers see it as mutually beneficial. By Pufendorf’s logic, the collective territorial 
occupation has also been tacitly consented to by others, or else they actively contest it. In the 
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absence of contestation, Pufendorf assumes that the division of the world into exclusive territories is 
a product of mutual consent. 
In the act of original occupation, a group imprints their sovereignty in a place on the earth. 
Pufendorf makes this even clearer in his rejection of Grotius. Grotius had differentiated between 
sovereignty and property (imperium and dominium), maintaining that holding jurisdiction over land 
did not imply owning it. For Grotius that distinction had consequences for whether states could 
exclude others from settling on vacant land.384 Nevertheless, Grotius insisted that both “jurisdiction 
and Property are usually acquired by one and the same Act [occupancy].”385  
But Pufendorf objected. “The term sovereignty,” he writes, “is properly used only as over 
men, and cannot be acquired by occupancy… since he who is not another’s is his own, and not no 
one’s.” Sovereignty could not exist “over a place or territory,” only over men. Properly speaking, 
sovereignty was not amenable to occupation. Having dominion over land, however, nonetheless 
produced the right to command those on it: “Sovereignty is properly the effect of dominion that has 
been established over that place, and involves some sovereignty over men only as a consequence. 
For no one will, without my consent, take what is mine. Yet he who enters a place belonging to me 
is to this extent, at least, subjected to my direction, namely that my dominion over that place may 
not suffer because of him,” (IV.iv.14 p. 585). Sovereignty is a command, and as such, makes no 
sense to be held spatially over inanimate things. What is held spatially is property, and through a 
right to one’s property Pufendorf asserts an expansive claim to condition other’s use of it. 
Pufendorf’s collapse of ownership and sovereignty fills out his assertion that groups, unlike 
individuals, can occupy large spaces and claim full dominion over all movables and immovables 
 
384. Grotius, The Rights of War and Peace, II.iii.4 
385. Ibid. p. 457. 
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within them. As we’ll see below, the territoriality of Pufendorf’s civil state is a product both of 
original group occupancy and the sociology of the doctrine of moral entities. 
 
The process of state creation 
Pufendorf argues that mutual fear is likely to lead people to form civil societies, but there is 
nothing necessary about the state itself. It is a human contrivance to improve security at a higher 
level of association, but no law commands its formation. But what a state from a loose collection of 
individuals? What must this group do in order to be considered confederated into a state, or to gain 
the social coherence of the group depicted as occupying a territory in the previous section? The 
single most definitive feature is the unity of wills, as noted above (I.i.13 p. 13). A multitude cannot 
have a will of its own, because it is in fact many individuals, each with their own wills. So “for a 
multitude, or many men, to become one person, to whom one action can be attributed and certain 
rights belong... it is necessary for them to have united their wills and strength by intervening pacts,” 
(VII.ii.6 p974). Indeed, the unity of the will that results in the state’s moral personhood “cannot 
possibly be encompassed by the will of all being naturally lumped into one, or by only one person 
willing, and all the rest ceasing to do so, or by removing in some way the natural variation of wills 
and their tendency to oppose each other.” Rather the only way that many wills unite into a single will 
“is for every individual to subordinate his will to that of one man, or of a single council, so that 
whatever that man or council shall decree on matters necessary to the common security, must be 
regarded as the will of each and every person.” Only when this occurs, “then there finally arises a 
state, the most powerful of moral societies and persons,” (VII.ii.5 p. 972). 
Forming the civil state occurs in three stages: a pact among equal group members, followed 
by a decree, followed by another pact. The first and most basic pact, entered into by “every 
individual with every other one,” is the mere agreement that they are wanting to form a “single and 
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perpetual group,” and want to manage “their safety and security by common council and 
leadership.” The first pact initiates the passage from the intermediate societies of family and 
friendship to the political one of the civil states but involves no clear delineation of the structure of 
government. The only thing dictated by the first pact is that the members commit to creating a 
social life together as a group in perpetuity. Only after this, it is necessary to pass a decree on the form 
of government, because without this “it will be impossible to take consistent action on matters 
concerning the common safety,” (VII.ii.7 p. 974). Once the first pact and decree are passed, a 
second pact is required by which “the rulers bind themselves to the care of the common security and 
safety, and the rest to render them obedience, and in which there is that subjection and union of 
wills, by reason of which a state is looked upon as a single person.” (Vii.ii.8 p. 975). Thus, by first 
forming into a perpetual group, and only after conditionally agreeing to obey appointed rulers (who 
in turn agree to look after safety), an already social multitude becomes a civil state. Pufendorf finally 
defines that entity as “a compound moral person, whose will, intertwined and united by the pacts of 
a number of men, is considered the will of all, so that it is able to make use of the strength and 
faculties of the individual members for the common peace and security,” (VII.ii.13 p. 984). Moral 
personhood is the substance that we must take on in order to interact in the realm of moral entities. 
We do not act morally as a multitude. Just as we must have some moral personhood to have morally 
meaningful activity, our collectivity must also take on a personhood beyond the collection of bodies, 
and that compound moral personhood is the state.  
It should be noted that the wills that unite into the state and the subsequent pacts and decree 
are not, for Pufendorf, mere illustration or abstract theory. They are understood as the real 
manifestation of groups of persons who have, at some point in time, come together with the 
purpose of uniting themselves into a political body, and directing their collective actions through a 
single will. In discussing the origin and founding of the state, we see this non-abstraction in (at least) 
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two ways. First, Pufendorf writes that because the strength of the state comes from citizens obeying 
its commands (or more properly, the commands of magistrates), then “it follows that it is due to the 
obedience of good citizens that rulers are able to direct and coerce the evil,” (VII.ii.5 p. 973). 
Second, Pufendorf remarks that while the origin of states is unknown, it is “impossible to 
understand that union and subjection without the above-mentioned pacts, they must have 
interposed, tacitly at least, in the formation of states.” There is also nothing preventing us, he says, 
“from being able to reason out the origin of a thing, despite the fact that there remain no written 
records,” (VII.ii.8, p. 977). Pufendorf imagines the first and second pacts as real historical processes 
that, even if they didn’t occur in the exact form he outlines, must have taken place. The associating 
individuals are not theoretical illustrations, but groupings that form a civil state and collective form 
of life amenable to their own needs and desires.386  
Because the state is unnecessary and entirely a matter of convention, the content of civil 
society is open to men to decide (VII.iii.2, p. 1002). But the state is not infinitely malleable. 
Specifically, it must have sovereignty, with certain features. Sovereignty must above all else be 
supreme, which means that its will cannot be made void by any other person (VII.vi.1, p. 1055).  It 
is also necessary that sovereignty be undivided, and all governing functions be held ultimately by one 
person (not necessary a physical person, but within one cohesive moral entity, (VII.iv.9 p. 1015). If 
multiple entities hold governing functions, then the pre-political condition still exists. The issue of 
multiple deciding heads is the overriding problem Pufendorf accuses the Holy Roman Empire of, 
which he examines at length in The Present State of Germany.387 Sovereignty may also be absolute, when 
it is held unconditionally, or limited, when the pact between ruler and ruled has conditions attached, 
such as the fundamental laws of the realm (or ancient constitution, VII.vi.7). While the form of 
 
386. I eschew the language of ‘contract’ here because Pufendorf does not use it himself, at least not in the translations I 
looked at, and his notion of associating is looser than either contracting or covenanting. 
387. Pufendorf, The Present State of Germany. 
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government and social structures are highly subjective, Pufendorf’s state must institute a single, 
undivided authority over a territory. 
 
V. Citizens and Foreigners in the Territorial State 
In this section, I examine Pufendorf’s approach to political membership, first through the 
theory of citizenship, then the treatment of foreigners and strangers. Both accounts illustrate one of 
the spatial consequences for Pufendorf’s theory of the state as a moral entity. Pufendorf gives a 
capacious definition of citizenship, that interprets membership in terms of the imposition of the 
moral entity of the state. But for the treatment of foreigners, he pushes back against what he sees as 
a widespread imperialist universalism, which treats movement and entering territory as a universal 
right. 
 
Citizens and residents 
Scholars have often misunderstood the meaning of citizenship, Pufendorf says, referring to 
Hobbes’s citizen as only a subject. But for Pufendorf, “since a state is established by a submission of 
wills to one man or to a council, those, or their successors, are primarily citizens, by whose pacts a 
state was first formed.” He continues, that these pacts were originally created by patriarchs, and so 
“the name ‘citizen’ belongs to these [patriarchs] first of all, but only indirectly and through them to 
the women, boys, and slaves of their establishments, whose wills were included in the will of the 
father of the family.” Accordingly, anyone dwelling on the land of the state only temporary, and 
“not to secure there a fixed protection and location for their fortunes,” are not citizens (VII.ii.20 p. 
995).388 The citizen is one who’s will created the state itself, and who actively participates in creating 
 
388. Here he also criticizes Aristotle’s definition of the citizen as one who rules and is ruled in turn is appropriate only to 
democracy. 
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and imposing the moral entity that is the state. The citizen’s will does not contribute to the will of 
the state’s moral person, only submits to it. But by submission, the citizen creates the authority 
embodied by the sovereign. Pufendorf seems to think that this submission can pass indirectly to 
others, as happens for the patriarchal family model, and to successive generations from the original 
paters familias, but it must always be grounded in actively imposing the moral entity of the state on 
oneself and others. Citizenship is much more than being subject to authority and law. Rather, the 
territorial state in Pufendorf’s view necessitates a sharp distinction between the citizen (a member of 
the political community whose will identifies with the will of the state) and the inhabitant:  
Since every state is situated upon some certain part of the surface of the earth, in 
which the citizens have gathered themselves and their property for safety, and since 
this safety would be easily imperiled, if men could come and go there who did not 
recognize the sovereignty of the state, it is understood as a common law of all states, 
that, whoever has passed into the territory of any state, and all the more if he wishes 
to enjoy its advantages, is held to have given up his natural liberty, and to have 
subjected himself to the sovereignty of that state, at least or so long a time as he 
desires to remain there. But if he refuses to recognize this, let him be regarded as an 
enemy, to the extent that he can lawfully be expelled from the borders of the state. 
(VII.ii.20 p. 994) 
 
Because states for Pufendorf are fundamentally territorial, whose function is security for a particular 
group, any passage into its lands must be accompanied by a tacit consent to its authority. To be 
effective, the will of the state manifests as the actions of individuals who take the will of the state as 
their own. Similarly, when foreigners enter the state and consent tacitly to its authority, they live 
under the will of that part of the residents who are counted as citizens. Not all residents of a 
territory are citizens, even among monarchical states. Under this analysis, Pufendorf’s theory of 
citizenship is quite radical. It does not matter if you are a subject to an absolutist monarch or a 
citizen in an Italian republic. The role of citizen is the same. The artificiality of the state requires the 
constant social creation and recreation of its authority, and citizens are those who partake in that 
process. The territory of the state must be composed of citizens, but their authority is imposed on 
any who cross its borders. 
 162 
 
VI. Foreigners in Pufendorf's state 
Foreigners and strangers 
How should foreigners and strangers be treated according to Pufendorf’s state doctrine? In 
the context of discussing citizenship, that because the state is territorial and must protect the goods 
of its citizens, anyone entering its lands is assumed to tacitly consent to its authority. But in Book 
III, he considers whether we have any “duties of humanity,” which we owe each other regardless of 
whatever other pacts we’ve made and moral entities we have imposed on one another.  
Pufendorf first considers whether allowing passage to strangers is required by natural law, 
which Grotius counted among the duties of humanity (The Rights of War and Peace II.ii.13). Pufendorf 
allows we should generally grant passage to foreigners, but denies that it is actually required by 
natural law. This is even more so when “one has decided to cross our territory in order to make war 
on a neighbor of ours,” (III.iii.5 p. 356).  He reasons from prudence – what if our neighbor is our 
friend, or if the passersby choose to use our territory as their theater of war? Pufendorf provides the 
revealing example of someone who has secured agreement to cross his neighbor’s farm. But what if 
he then decides to cross the farm carrying fire and bags of kindling? The owner is then entitled for 
his own safety to prevent such crossing, even where a prior agreement exists (p. 357). Granting 
passage is entirely dependent on the consideration by those whose authority it is to grant passage.   
But it is a more difficult case whether duties of humanity require us to admit strangers in 
need, a duty that the ancients praised to the point of “ambitious ostentation,” (p. 363). There are 
several cases to consider. First, if the duty of hospitality is required by natural law, then the stranger 
must have “an honorable or necessary reason for being away from his home.” Further, the stranger 
should be “an upright man, and one from whom no danger or disgrace will come to our house,” and 
he should “be able to pay for lodging.” (III.iii.9 p. 364).  This last part is particularly important for 
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Pufendorf because when public taverns were not so wide spread, or when they were “vile affairs, 
considered unfit for an honorable man,” then it was more necessary to prescribe a duty of humanity 
“than to-day over the larger part of Europe, where [taverns] are found so well appointed both for 
comfort and display.” (III.iii.9 p. 364). Unlike Grotius, who reasoned the universal right of 
hospitality from the conditions of original common ownership before division into peoples, 
Pufendorf finds hospitality conditioned on both the territorial owner’s discretion and the state of 
material comforts. To the former, admitting a stranger in need still depends on one’s judgment of 
the stranger’s character, reason for being there, and whether they might upset the status quo. 
Hospitality is hardly commanded by the law of nature. But for material comforts, the right of 
hospitality has less force when there are other accessible means of shelter.  
Pufendorf characterizes the power of the state to prevent migrants as the power of the 
‘owner’. For Grotius, because the earth was originally a common possession, some rights 
(particularly the right of movement), continued beyond the primitive condition and still operatives in 
the world of divided kingdoms and states. For vacant land specifically, this meant that natural law 
required states to allow foreigners to come and settle permanently on unused land, so long as the 
newcomers recognized the sovereignty of the existing state. But as discussed in Section IV above, 
Pufendorf had objected to Grotius’s distinction between jurisdiction and property which underlay 
the latter’s case for open travel. Territory, for Pufendorf, was a form of collective property acquired 
in a single act of occupancy. As dominion, the owner could control movement, use, and enjoyment 
of all comers.  
For those foreigners who want to visit for curiosity, lacking a natural law requirement, it is a 
matter of reciprocity. If citizens of our country receive a friendly reception, then we should afford “a 
like humanity,” and if others deny our citizen’s visits then they cannot demand we accept theirs. He 
continues with the illustration of a man who owns some “unusual object in his house,” who has no 
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obligation to let others see it, and if he does, then it should be regarded as an “unowed kindness,” 
(III.iii.9 p. 364). But for all his emphasis on the territorial owner’s prerogative, Pufendorf is not 
xenophobic. Indeed, he scoffs at the argument that we should prevent others visiting for fear of 
“corruption and debasing of […] ancient customs by contact with such sightseers,” (p. 364). Rather, 
he claims that “not everything with us is better or worse than the practices of foreign peoples. That 
if they have found any better thing, it would be foolish to scorn it merely because it is foreign.” He 
goes on to liken the rejection of foreigners out of hand to dogs that “fawn upon the meanest of 
household slaves, and to snarl at strangers, although they be the most eminent of people. That some 
sort of uncouthness and rusticity attaches to such as never set foot off their native soil,” (p. 364). 
Pufendorf’s critique of universalism is more out of a fear of universalizing ideologies than a criticism 
of foreign- or otherness. 
The question of whether admitting strangers was a duty of humanity had direct bearing on 
the justification of imperial projects in the New World (particularly Spanish conquest). Pufendorf 
takes on the justice of Iberian empire explicitly with a critique of Francisco de Vitoria’s right of 
communication (ius communicandi, De Indis V.§3) in three parts. First, he criticizes the idea of a 
universal right of communication writ large. Vitoria had claimed that Spaniards had a natural right of 
communication  go to ‘provinces and live there, provided, of course, that they do the natives no 
harm, and the natives cannot prevent them.’ But the right of communication, Pufendorf responds, 
does not “prevent a property-holder from having the final decision on the question.” Further, we 
would need to consider “the numbers in which they come, their purpose in coming, as well as of the 
question whether, in passing through without harm and visiting a foreign land, they propose to stay 
but a short time, or to settle among us permanently, as if upon some right of theirs." Without visits 
depending on answers to the above questions, a right of hospitality would be too ‘severe’ (III.iii.9 
364-5). Second, Pufendorf criticizes the idea of a universal right to trade, rejecting any right so 
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expansive that “rulers cannot limit their subjects, if the well-being of the state demands it; much less 
such a one as thrusts foreigners upon us without our permission and against our will,” (p. 365). 
Third, Pufendorf considers Vitoria’s argument that if Indians have any rights that they share 
with both citizens and foreigners, then they cannot prevent the Spaniards from enjoying them as 
well. Pufendorf responds that not everyone will make the same use of a right, and it matters whether 
“the later comers will use the same moderation as the former.” He provides a telling example: 
“Suppose I had given some one of my neighbors the privilege of entering my garden as often as he 
wishes, and of sampling my fruit; when later another man bursts in and decides to break down the 
trees, to expel me, and to make an uninvited stay in my garden, I will surely have the right to close 
my gates to him,” (III.iii.9 p. 365). Making the context explicit, Pufendorf refers to the actual reply 
of native Americans to Spaniards, as recorded in Montaigne’s essays. Through his critique of Vitoria, 
Pufendorf makes clear that no such universal rights exist as to trade or communicate 
unconditionally, and even if they did, territorial owners would be easily justified in preventing those 
who clearly mean harm.  
What of permanent settlement? In previous natural law texts, it was commonly asserted that 
residence be granted to those driven from their home, provided they accept the sovereign over the 
new land (Grotius The rights of war and peace, II.ii.16-17). Pufendorf largely agrees, “especially if they 
are industrious or wealthy, and will disturb neither our religious faith nor our institutions,” and notes 
that many states have benefited greatly from such immigrants, while those “who have repelled them, 
have been reduced to second-rate powers." (III.iii.10, p. 366). The situation is different, however, 
with a “great multitude, armed, and with hostile intent.” Therefore, it is up to each state to consider  
whether it is to its advantage for the number of its inhabitants to be greatly 
increased; whether its soil is fertile enough to support all of them well; whether we 
will not be too crowded if they are admitted; whether the band that seeks admittance 
is competent or incompetent; whether the arrivals can be so distributed and settled 
that no danger to the state will arise from them. (III.iii.10 p. 366) 
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If we judge a people “worthy of our sympathy, and no reasons of state stand in the way,” then we 
should give them license to join and settle vacant land. But he is clear that this is an act of kindness, 
and the foreigners (here considered a large number) “cannot seize for themselves anything they may 
want... as if they had a perfect right to it,” and they must be satisfied with whatever land we have 
chosen to give them (III.iii.10 p. 366-7). Pufendorf further warns against being too soft in our 
judgment, so that if we judge immigrants unworthy, “our pity should be so restrained that we may 
not later become an object of pity to others…” (III.iii.10 p. 366). 
We should consider the context of Pufendorf’s argument on immigration and his rejection 
of the natural right to movement. He explicitly refers to numerous examples from classic Roman 
sources, including the original land grant to Aeneas and the Trojans, Caesar’s Gallic Wars, and the 
debates over whether to give land to Germans fleeing the westward advancement of Huns. The last 
includes a discussion of Ansibarii from Tacitus, where he quotes the complaint in full – briefly, 
Tacitus tells of how the chief of the German tribe Ansibarii complain that the Romans have left land 
untilled and unoccupied and yet refuse the tribe’s settlement on the land (p. 368). But the other 
context is European colonialism and imperialism in the New World. The standard justificatory 
discourse had put weight on the idea that because the earth was originally held in common, there 
persisted, even after the division into nations and private properties, a right to travel, visit, and even 
trade with one another, and that these activities should be treated with hospitality. The Native 
American rejection of Spaniards, so the argument went, thus violated natural law, and thereby could 
validate the Spanish waging a just war. But against that line of thought, Pufendorf outlined a theory 
of politics that was, while rooted in a natural law prerogative to socialize, was underdetermined in 
the form of that society, and thereby offered startlingly few commands of nature. Excepting clear 
and present necessity by one who posed no threat to the community, states were entirely justified in 
denying entry to anyone they wished. This was all the truer for great masses of people, fully armed, 
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and showing little intent to associate peacefully. It is not surprising that Pufendorf refers to the 
Native American response to the Spaniards when critiquing Vitoria. In Pufendorf’s view, the 
Europeans are the hordes of advancing Germans, but without having been driven from their home, 
and without Huns at their backs. 
 
VII. Conclusion: Pufendorf's sociology of authority and its territoriality 
In this chapter I have tried to provide an explanation of Pufendorf’s doctrine of moral 
entities, and the ways it impacts the theory of a territorial state. Pufendorf’s understanding of 
authority is sociological in character. It depends not on transcendent commandments (whether 
understood as divine, or the commands of ‘nature’), but on the actual process by which a moral 
entity is able to make its commands efficacious through the actions of real persons. What that looks 
like is the authority of the state coming from the obedience and nonresistance of citizens, and such 
obedience (or nonresistance) comes, in turn, from citizens seeing themselves as consenting to the 
sovereign authority. This sociology of authority is not delegitimized for being coercive – on the 
contrary, Pufendorf seems to think that coercion is precisely one of the methods through which a 
moral entity can realize its ends.  
Put differently, the state gains a sovereign and united will not because the procedure of 
agreement (or contract) rightfully transfers a right of command, but rather because those agreeing 
individuals act as though the will they recognize as sovereign were their own, and thereby make the 
moral entity effective in the physical world. It is only through that process that the moral person of 
the state manifests as physically real. In the counterfactual, a state that claims to be based on original 
agreements (the first pact to associate and the second one to obey and protect), and yet finds no 
persons actually willing to identify their own will with that of the state, does not actually have any 
authority. The authority of the state, for Pufendorf, must ultimately be grounded on a power to 
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coerce, and without this sociology of imminent authority, that power is absent, and so too is the 
state. It is then only a collection of empty buildings. 
The sociological sovereignty is particularly clear in Pufendorf’s rejection of divine right. 
“Since sovereignty results from the non-resistance of subjects, and their willingness for the 
sovereign to dispose of their strength and property,” he writes,  
it is easily seen that seeds, as it were, of supreme sovereignty, lie scattered in 
individuals, and that it germinates and grows by the pacts which bring sovereign and 
subjects together. So that it is extremely inept to deny that supreme sovereignty 
derives its origins from men for the reason that it is not observable in the natural 
faculties of an individual; as if one were dealing with some physical quality, or there 
were no moral qualities aside from the physical! (VII.iii.4 p. 1004-5).  
 
His point is that no account of sovereignty is coherent unless it can explain the fact of obedience 
and nonresistance, which are comprehensible only as products of some kind of pact. Unless we 
could find some natural389 faculty for obedience to authority, there is no reason to assume authority 
itself has any other origin than the parties to an agreement. At their core, moral entities are 
sociological devices (or ‘modes of thought’) that direct our free actions, and our commitment to 
those modes of thought is explainable through agreements (I.i.3 p. 5).  
 We can therefore identify three distinct ways that Pufendorf’s account of the state is 
specifically territorial. First, the sociology of Pufendorf’s account of authority means that the state’s 
sovereignty is practically effective only in that space where its community lives. Second, because all 
moral entities (including divine) become effective only through credible threat, the moral obligations 
to the state are also circumscribed to its territory. Third, the place on the earth that houses the state’s 
authority came about originally in a unique act of collective occupancy, which avails the occupying 
group of powers beyond other forms of dominion. Pufendorf’s text was a partisan one, and 
presented itself as defending an independent Protestant state against the predations of Catholic 
 
389. In this context natural means physical, as opposed to ‘natural’ in the sense of moral entities imposed by God. 
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Universalism. Nevertheless, Pufendorf’s treatise set the stage for a reality that had not yet fully 
emerged, and his reformulated natural law would be an ur-text for generations of writers working to 
defend Protestant territorial states.  
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5. Locke on Labor, Property, and Land 
I. Introduction 
Outside of the territorial states of the Holy Roman Empire, modern political thought rarely 
engaged directly with the question of the relationship between a political community and the land it 
claimed. The common exception is John Locke, who is often seen as the thinker whose political 
theory was uniquely grounded in the land. Locke’s theory of property, located in Ch V of The Second 
Treatise, is taken as the foundation for an influential approach to territory that underlay British 
colonialism, and a wellspring for contemporary theorizing on territorial rights.  
This chapter moves from the imperial states of the Empire to the British Isles to examine 
another approach to grounding territorial states. While Pufendorf’s state occupied land as a matter 
of collective dominion, the basis of sovereignty was the sociability of pre-state associations. Locke 
would give a different answer, which made use of property analogies, but pinned territorial 
sovereignty ultimately to a theory of native inheritance worked out through his theory of conquest. 
First, however, it is necessary to argue that Locke’s theory of private property, so often taken as the 
foundation for his theory of territory, is in fact a nonstarter. This is true for reasons that are both 
internal to the logic of the text and historical. I focus particularly on the latter.  
The colonial reading of Locke’s property theory focuses on his role in colonial 
administration and his “agriculturalist” argument for justifying the expropriation of Native American 
lands. But I argue that Locke’s colonial context actually reveals quite little of what he thought about 
the territory of states. The denial of indigenous sovereignty found in Ch V was precisely in order 
draw a distinction between the open world of the colonies and the closed world of Europe states, a 
distinction Locke referred to explicitly. The colonial reading highlights the problematic relationship 
between Locke’s property-based liberalism and British colonialism. But it does not reveal much 
about the foundation of territorial states in the land. The tendency to read early modern theories of 
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territory from theories of property reflects a larger trend in the historiography of territory, which has 
been studied almost exclusively through the lens of the occupation of vacant space. But this chapter 
suggests that to understand what authors thought about the territory of states, which was just taking 
shape in Europe at the time, we should look beyond theories of property and ownership. For Locke, 
property theory was insufficient to explain the kinds of ties he assumed obtained between a people 
and its land. The present chapter focuses on debunking the territorial reading of Ch V, and the next 
chapter explores Locke’s account of native rights to the land through his theory of conquest. 
 
II. Labor, Property, and Territory 
In the following section I will discuss why Locke’s approach to property, so often taken as 
the foundation for a theory of territory, is particularly unhelpful toward that end. The main contours 
of Locke’s theory of property are well-enough known that it is not necessary to go into them in 
detail here. I provide a brief sketch of the theory, followed by a discussion of how it has inspired 
contemporary theorists to generate a theory of territory, before proceeding to discuss the problems 
with that approach.  
Like most natural jurisprudence, Locke began his theory of property with the claim that the 
Earth was given to mankind in common.390 The problem was to explain how a community of goods 
could have become privatized “without any express Compact of all the Commoners.”391 Locke tried 
to solve the problem through a theory of self-ownership and labor. Because each individual had an 
original claim to property “in his own Person,” then they also had a claim to the labor of their 
 
390. Locke’s theory of property is likely the most thoroughly commented on account of property in modern political 
thought. Some of the most influential recent work would include Dunn 1969, Tuck 1979 (and to a lesser degree Tuck 
1999), Tully 1980 and Tully 1993 (Ch. 2-4, giving the best reflection, at the time, on recent debates over interpretation), 
Waldron 1988 and 2002, Buckel 1991, Sreenivasan 1995, Kramer 1997, and more recently, Fitzmaurice 2014. 
391. Laslett notes that framing the chapter in this way made it a clear refutation of Filmer, as neither Pufendorf nor 
Grotius had considered this a problem and Filmer had. 286n 
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body.392 Whatever one has “mixed his Labour with” was removed from the state of nature and 
became private property. By laboring, we both mix something of our own into it, and transform it 
into something it was not before.393 If universal consent were required, then “Man had starved, 
notwithstanding the Plenty God had given him.”394 
By mixing labor, we also add value to the object of labor. Locke claimed that human labor 
itself constituted 99% of the value of property, while only the remaining margin may be credited to 
nature.395 Property was also limited in two ways: scarcity and spoilage. Unilateral acquisition was 
justified only insofar as it left “enough and as good” for others, and property rights would be lost if 
the crops went fallow. 
It’s worth noting that Locke’s theory was particularly landed, and this presents a few 
confusing problems to begin with. For Locke, it was not only the case that we gained property in 
products of the land that our labor created. The initial account justified unilateral acquisition of 
consumable substances needed for survival. Animals and fruits had been the traditional examples in 
the Roman law of original acquisition by first occupancy since the Institutes.396 To ‘occupy’ did not 
mean to claim geographic space, but rather to place something under one’s control. Indeed, Andrew 
Fitzmaurice even claims that Locke’s entire discussion of property in Ch V is hardly more than a late 
 
392. Second Treatise, pp 287-88. Unless otherwise noted, all section and page numbers for Locke are from the 1988 edition 
of Locke: Two Treatises of Government, edited by Laslett (Cambridge University Press). 
393. Tully, A Discourse on Property, p. 116-17. 
394. Ibid. In James Tully’s reading, framing the problem as an issue of how to transition from a community of goods to 
private ownership without universal consent meant that Locke began his treatise already with a defense of Grotian 
natural law against Filmer’s criticism on that this point. See Tully, An Approach to Political Philosophy, 102-109. On Filmer’s 
criticism of the Grotian account, See Observations upon Aristotles Politiques, p276, Patriarcha and other writings, Ed. Laslett, 
1991. Filmer wrote that the division would have had to occurred all at once, with one gathering, but Grotius’s account 
was less open to this attack than Filmer thought. For Grotius, division by consensual use could have happened at 
different points in different parts of the globe, see Buckle p. 162. 
395.  P. 296. 
396. Gaius Institutes 2.66-67; Justinian Institutes 2.1.12; This is also substantively the same as Digest 41.1.1: “For natural 
reason admits the title of the first occupant to that which previously had no owner." 
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seventeenth-century gloss on the Roman law of occupation, outlining the already well-recognized 
conditions under which ‘occupatio’ should be legally recognized.397 
But most of Locke’s examples of acquisition are the land itself. Locke explicitly recognizes 
the shift in language. “The chief matter of property being now not the fruits of the earth, and the 
beasts that subsist on it, but the earth itself,” he wrote, “… I think it is plain that property in that 
too is acquired as the former.”398 He never tries to justify why the logic applicable to flora and fauna 
should apply to enclosed tracts of land. It is not immediately clear why laboring on land should give 
one rights to the land itself and not just to the products of cultivation. Moreover, the nature of 
“enclosing” was also a problem. A laborer would first have to have the right to unilaterally enclose a 
parcel of land on which to cultivate, which couldn’t itself be based on a prior right to the products 
of mixed labor.399 Pufendorf had criticized such unilateral acquisition in Grotius, which Locke 
revived.  
Finally, the land as an object of labor presents difficulties because it includes so much more 
than the laborer directly interacts with. Why, for example, should work tilling the soil also grant the 
laborer rights over whatever other resources are found in the dirt, regardless of their work or 
knowledge. In the Second Treatise Locke never addresses, or appears to recognize, this problem, and 
proceeds to focus exclusively on the dimensions of labor as such. But it is worth noting that Locke’s 
‘agriculturalist theory’ is already on unstable ground. Locke’s property theory purports to explain 




397. Fitzmaurice 114-122. In his reading, Locke’s emphasis on ‘labor’ was just giving a word to what it meant to occupy 
an object. 
398. §32, p290. 
399. Waldron, The Right to private property, p. 174 
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Locke’s Property Theory as Generative for Contemporary Theories of Territory 
The brief sketch above is sufficient to explain why Locke’s property theory has been so 
widely seen as a source of inspiration for political theorists searching for a coherent account of the 
territorial claims of states. These theorists, grouped under the subfield of ‘territorial rights,’ are 
interested in explaining under what conditions a state may legitimately claim land as the exclusive 
domain of its jurisdiction, and how a state might be entitled to do so to particular lands, as opposed 
to land in general. 
While Ch V makes scant reference to territory, it provides resources for thinking about 
exclusive enclosure, and Chs. VII-IX provide further details about how this enclosure may become 
legitimated as ‘territory.’ The argument is quite simple: the territory of a political community is 
legitimate insofar as it is traceable to individual private property holdings in the land in the state of 
nature. Individuals first acquire tracts of land with their labor as outlined in Ch V. But later in time, 
due to the ‘inconveniences’ of the state of nature (caused both by private judgment and partiality to 
one’s own case, §13), they choose to join together by consent into a civil society and agree to 
consent to the common judgment of a central authority. The core of political society is the existence 
of a site of impartial arbitration and common appeal (Ch. VII). In joining together, individuals give 
not only themselves to the commonwealth, but also a portion of their property rights. The land that 
the state claims and exercises jurisdiction over, its territory, is the aggregate of personal enclosures in 
the state of nature, added together by express consent.  
The reading above relies most directly on Locke’s discussion of the mechanism of consent in 
§120 in Ch. VIII. When a man consents to a commonwealth,  he also “submits to the Community 
those Possessions, which he has, or shall acquire, that do not already belong to any other 
Government.” It would be a contradiction, Locke continues, if we were to join a state to regulate 
property, but withhold our property from its jurisdiction. “By the same Act therefore,” he writes, 
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“whereby any one unites his Person, which was before free, to any commonwealth; by the same he 
unites his Possessions… they become, both of them, Person and Possession, subject to the 
Government and Dominion of that Commonwealth…”400  The jurisdictional bounds of the 
commonwealth are not limited to those expressly consenting, but also “Whoever… by Inheritance, 
Purchase, Permission, or otherways enjoys any part of the Land, so annex to, and under the 
Government of that Commonwealth, must take it with the Condition it is under; that is, of submitting to the 
government of the Commonwealth.”401 The jurisdictional rights of the commonwealth over the territory 
are themselves derivative of the natural rights that individuals (or, as he suggests at some points, the 
rights of families) had over their land prior to the state. The territory of the state, on this reading, is 
composed piecemeal from individual holdings.  
The classic formulation of this account for contemporary territorial rights comes from A. 
John Simmons.402 Simmons defended a Lockean “hierarchical” theory of territory, wherein 
secondary and tertiary rights are derived from the primary Lockean property right in land. In his 
Lockean theory, primary individual rights to the land are transferred to the state in the form of 
jurisdiction. Other rights, including the state’s rights against aliens and over subjects, are derived 
from the original land claim.403 Simmons further claimed that this approach was actually descriptive 
of a consensus among seventeenth-century authors: “Grotius and Pufendorf, for instance, while 
saying very little on the subject, plainly take the state's territory to be established in some way by 
 
400. §120, p. 348 
401. §120, p. 348, emphasis is Locke’s. For the discussion of the inconsistent requirements of consent, see Julian 
Franklin, Locke on consent. 
402. Simmons 2001, On the Territorial Rights of States. I draw from Simmons’ first articulation of a Lockean approach 
to territory, though recognize that his views have changed a bit and are substantially more developed in Boundaries of 
Authority (2016). 
403. Simmons (2001) 307-8. Simmons recognizes that this historic entitlement would would be unable to legitimize any 
actual state today, but does not think this is a problem for the theory: “An account of territorial rights of the sort we 
seek should perhaps be required to show how states could acquire such rights; but it needn't imply that any actual states' 
territorial claims are fully, or even partially, legitimate…" (315). 
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adding together the original members' legitimate holdings.”404 We’ve already seen in Chapter 4 how 
that statement does not hold true for Pufendorf, who privileged collective occupancy, and Emer de 
Vattel will present similar theory in Chapter 8. 
Simmons’s formulation of the Lockean theory of territory was influential for reasons beyond 
its explicitly Lockean elements. David Miller has compared Simmons’s Lockean formulation as the 
closest thing to a canonical text on territorial rights.405 Simmons’s essay provided a framework for 
analyzing the territorial rights of states, which has been almost universally taken up since then. We 
can characterize this framework as two main contributions. First, he distinguished between two 
kinds of territorial right: a general entitlement of states to the territory of the earth, and the particular 
right of particular states to particular territories. Second, he outlined three particular rights that a 
theory of territory would have to be able to justify: rights over subjects, rights over aliens, and rights 
over territory, which collectively constitute territorial sovereignty. Simmons favors the Lockean 
account of territory precisely because it helps fill in the specific desiderata for what a theory of 
territory must do. 
But Locke’s property theory also inspired other approaches of  territory. Hillel Steiner has 
taken the Lockean position to its most extreme, arguing that all individuals have the right to 
withdraw themselves and their land from the state whensoever they choose.406 Objecting to Steiner’s 
individualist account, Cara Nine has provided a ‘collectivist’ version of  the theory, where it is the 
collective of  the political community that labors on the land and makes it their collective property, 
not by cultivating per se, but by instituting a system of  property, law and justice. Her version of  the 
theory, she claims, has the distinct advantage of  being able to explain why a state would have a 
 
404. p. 324n and see p. 316. 
405. Miller (2011) p. 92. Miller compared Simmons’ 2001 article to Anthony Honorè’s seminal essay “Ownership”. 
406. Steiner, “Territorial Justice,” in National Rights, International Obligations (1996); “Territorial Rights and Global 
Redistribution” (2005) in The Political Philosophy of Cosmopolitanism; For a similar critique of the coherence of Locke on 
territorial jurisdiction, see Jean Hampton, Political Philosophy, pp. 56-66. 
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coherent territorial whole, rather than a patchwork archipelago.407 Even David Miller has found 
inspiration from Locke. Communities gain rights to land, he writes, in part because they have 
‘transformed’ it by marking it with their culture and history.408  Much recent literature has moved 
beyond any directly Lockean account, which is now taken more as a straw-man.409 Nonetheless, there 
is a prevailing consensus of  what the standard “Lockean theory of  territory” looks like, and the 
related idea that Locke is still one of  the best and only examples of  historical theories of  territory in 
modern political thought.  
 
III. Problems with the "Lockean theory of  territory" 
“The Lockean theory of  territory” would be more accurately called “Simmons’s theory of  
territory.” Interesting though Simmons’s account is, it is certainly not what Locke meant. In the 
following I explain why Ch V is a non-starter for an accurate description of  Locke’s actual theory of  
territory. There are three analytical reasons internal to the text, and two that are contextual. I survey 
the analytical pitfalls first.410  
First, the individual property of  Ch V does not appear to constitute the actual land that a 
political community occupies. When describing the formation of  political communities, it is 
apparent that territory arrives through a tacit consent to division between communities. Locke did 
not think that jurisdiction extends only from one farm and to the next, yet not over the roads, public 
 
407. Nine, “A Lockean Theory of Territory,” Political Studies (2008); See also “Territory is not derived from property: A 
response to Steiner,” and his response, “May Lockean Doughnuts Have Holes? The Geometry of Territorial 
Jurisdiction,” (2008). For Nine, the jurisdiction is not rooted directly in natural property rights, like in Simmons’s and 
Steiner’s version, but rather in a Lockean notion of ‘desert,’ that the laborer ‘deserves’ the product of their labor for 
work done. On this interpretation see Waldron (1988) p. 201-207, and David Miller, “Justice and Property,” Ratio (1980). 
408. This idea has been developed variously in Miller’s writing, including in National Responsibility and Global Justice Ch. 8, 
but most succinctly in “Territorial Rights: Concept and Justification,” Political Studies (2012), and from a critical 
perspective, “Property and Territory: Locke, Kant, and Steiner,” (2011), wherein he claims that other existing accounts 
drawn from Locke and Kant (Steiner being a hard to categorize left-libertarian) rely on an assumption of pre-existing 
national units on land. 
409. See Stilz (2009, 2011, 2019); Ypi (2014); Miller (2011); Kolers (2007)l Meisels (2009); Moore (2015). 
410. For this critique I am partially indebted to Van der Vossen’s critique of the territorial reading of Ch. V. See Bas Van 
der Vossen, “Locke on Territorial Rights,” Political Studies (2015). 
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spaces, defensive border regions, or coastlines. Nor does he indicate that any ‘public’ space would 
originally have to be traceable to original private acquisitions. Locke’s territorial community, in other 
words, is not reducible to a cadaster survey.411 On the contrary, when Locke explicitly discusses the 
division of  collective territories between communities, it is a matter of  mutual division absent any 
existing property claims (See §74, 76, 94). Dividing territory was a matter of  claiming unoccupied 
space, not merely conjoining occupied spaces. 
The second problem concerns the precise process of  consent outlined in §120, which does 
not actually give as a clear an explanation for territory as Simmons supposes.412 What §120 actually 
says is that when joining together into a commonwealth, property holdings become included in the 
commonwealth’s territory. But §120 at no point says that the territory of  the political community’s 
jurisdiction is coextensive with the holdings of  consenting individuals. It only says that upon 
consenting, members’ property falls under the commonwealth’s jurisdiction, and that this 
transformation is permanent.413 Continued territorial integrity requires that land, once submitted, is 
always included as territory (§117), but §120 never actually says that the territorial rights of  states are 
exclusively and directly derivative of  individual property.  
Third, the traditional reading of  territory through Locke’s property is diametrically opposed 
to a core tenet of  Locke’s thinking. Transforming original property claims into a territorial claim 
 
411. It is important to clarify the question in order to set aside some existing literature. It is not a question of the extent 
of rights that individuals can claim over land in a state of nature, which would then dictate whether they have the powers 
to turn over to the state in the first place. It is a matter of whether or not the territory of the commonwealth is reducible 
to individual property claims prior to forming the political community. Debates over the character of Locke’s notion of 
‘property,’ therefore, are not immediately at issue (see for instance, Tully 1980, 1993, Baldwin 1983, Waldron 1988, 
Dunn 1969, Wood 1984). However, the extent of rights claimed in nature do matter a great deal for Simmons’ 
interpretation of Locke, which depends on his 1992 and 1993 uses of Locke for a ‘Lockean’ theory of rights. That theory 
depends on an extensive set of rights and powers to be held by individuals prior to the state. If Tully’s interpretation is 
correct, the powers claimed are actually limited to a mere conditional though exclusive use-right, which are then given up 
entirely to the state to be regulated for the public good. This interpretation would disqualify Steiner’s radical version of a 
Lockean theory of territory, but does not by itself answer whether the geographic extent of the states jurisdiction is 
actually derived from individual holdings. 
412. Van der Vossen 720-721 
413. Franklin (1996) and Gale (1973). 
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collapses the powers of  exclusive property into the powers of  sovereignty, including jurisdiction, as 
Pufendorf  had explicitly done. But in Locke’s discursive environment he was specifically targeting 
that same conceptual collapse in Robert Filmer. In Filmer’s patriarchalism, the source of  all 
authority lay in Adam as both father and monarch, which was equated to a right of  absolute 
dominion and property (terms Filmer used interchangeably).414 For Filmer, all political authority 
originated in a claim to private dominion. In Locke’s refutation, he argued that the right given to 
Adam over the world was merely to exclusive use, not to property, and even if  he had, it would still 
not amount to the sovereignty. Even if  Adam were “sole proprietor of  the whole Earth,” Locke 
asked skeptically, “how will it appear, that Property in Land gives a Man Power over the Life of  
another? Or how will the Possession even of  the whole Earth give any one a Sovereign Arbitrary 
Authority over the Persons of  Men?”415 It is clear then that Locke never intended the rights held 
over land, acquired unilaterally in the state of  nature or by gift of  God, to be the same as territorial 
rights.416 
We should note the discursive difference of  collapsing property or ownership and 
sovereignty in England versus in the Holy Roman Empire. In the latter, there were good reasons to 
think that territorial government could coherent be understood  as a thing owned. Moreover, that 
idea of  ownership-as-rulership was not always accused of  despotism, even if  in the eighteenth-
century it increasingly was. Reducing sovereignty to ownership spoke to a longstanding patrimonial 
legacy. But in England, equating authority with property or dominion signified either absolutist 
pretensions or the acquisition of  private land in the New World. For these reasons, the negotiation 
between ownership and jurisdiction of  territory took different forms on either side of  the channel.  
 
414. Tully 56 
415. First Treatise, Ch. IV §41, emphasis Locke’s. See also Van der Vossen 718. Locke made the same argument about 
Filmer’s argument from donation, First Treatise, Ch. IV, §23 
416. See further, Van der Vossen p. 719. 
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But there are also reasons outside the text of  The Second Treatise to be skeptical that Locke’s 
theory of  property (and the following chapters) was meant to constitute a theory of  territory. The 
first is that Robert Filmer himself  explicitly attacked the territorial implications of  natural right 
theories in his pamphlet Of  the Anarchy of  Mixed Monarchy (1648).417 Reading Ch. V in the light of  
Anarchy, we see that Locke likely wanted to defend territorial kingdoms specifically without resorting 
to a collapse of  property and jurisdiction.  
Criticizing the British parliamentarians of  his own time (particularly Philip Hinton’s A 
Treatise on Monarchy (1643)), Filmer noted that if  everyone were born free, and subject to government 
based only on consent, then it was unclear how territorially whole and coherent commonwealths 
could ever come about. In what sense, Filmer asked, should we understand the term ‘the people,’ the 
entity on whose consent authority depended?418 Did it mean the “whole multitude of  mankind,” or 
instead just a subset, such as the “better, or the richer, or the wiser, or some other part?” If  it were 
the whole of  mankind, then any notion of  universal and simultaneous consent was impractical and 
impossible. But suppose that ‘the people’ instead referred to inhabitants of  particular regions or 
countries. Dividing humans into geographic groupings, however, would be no less problematic, he 
argued, “since nature hath not distinguished the habitable world into kingdoms, nor determined 
what part of  a people shall belong to one kingdom and what to another.” Lacking a priori territorial 
distinctions between peoples, Filmer thought that ‘original freedom’ would mean that everyone 
would be free to join whatsoever kingdom they wanted. For that reason, Filmer concluded, 
every petty company hath a right to make a kingdom of  itself; and not only every 
city but every village and every family, nay, and every particular man, a liberty to 
choose himself  to be his own king if  he please. And he were a madman that being by 
 
417. The pamphlet was published in 1648, but widely distributed before that and likely written around 1635. 
418. Filmer’s critique could be called an early formulation of the contemporary ‘boundary problem,’ see Song (2012), 
Simmons (2016), Goodin (2007). More precisely, the ‘boundary problem’ in contemporary democratic theory refers to 
the idea that the boundaries (physical and not) of the demos cannot themselves be drawn democratically. As we’ll see, 
Filmer’s critique is slightly different and weaker, only that within a framework of natural equal rights there is no 
immediately coherent way to draw political boundaries at all. 
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nature free would choose any man but himself  to be his own governor. Thus to 
avoid the having but of  one king of  the whole world, we shall run into a liberty of  
having as many kings as there be men in the world, which upon the matter is to have 
no king at all, but to leave all men to their natural liberty – which is the mischief  the 
pleaders of  natural liberty do pretend they would most avoid.419 
 
The claim of  natural original liberty produces anarchy, in which each man accepts only self-rule. 
There are many ways to quibble with Filmer’s logic (it is not obvious, for instance, that each would 
always prefer their own rule over another’s), and he is no doubt caricaturing Hunton. But the 
critique is clear: if  all are born with natural and equal liberty, which they cannot be deprived of  
against their will, then it is at best unclear how we could arrive at territorially distinct kingdoms, in 
the absence of  both predetermined geographic distinctions and unanimous consent.  
Even with majority rule the problem was not solved. If  we assumed that a majority of  
people in distinct geographic kingdoms had chosen a king, then “it cannot truly be said that… any 
considerable part of  the whole people of  any nation ever assembled to any such purpose."420 
Moreover, binding the non-consenting members would require at least that they had been called to 
assembled, which would require an existing power already, which was denied by the premise of  
original freedom.421 In the end, the principle of  original freedom wasn’t just anti-monarchical, it was 
necessarily anarchic.  
How did Filmer’s critique relate to the reading of  Ch V as the foundation for Locke’s theory 
of  territory? Anarchy helps illuminate what it was that Filmer thought he was criticizing. Anti-
royalists threatened more than the Stuart monarchy, but also the coherence of  commonwealths as 
such. Anarchy and Patriarcha appear to occupy the same political landscape, and there is no indication 
 
419. Anarchy, p. 141. 
420. Ibid. 
421. p. 142. Filmer also pushed his opponents even further on equality here, noting that for government-by-consent to 
be legitimate would require that women, children and (for some reason) virgins would have a vote as well. The place of 
children would be considered in depth by Locke, Rousseau, and other consent-based theorists, but the exclusion of 
women would not. 
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that Filmer’s views on the origin of  government changed between them.422 Part of  the objective of  
Patriarcha was to address the threat of  territorial dissolution in the Parliamentarian literature 
identified in Anarchy. Patriarcha, when read with Anarchy, was an answer to the problems posed in the 
latter. For Filmer, only with royal absolutism was it even possible to establish territorially coherent 
kingdoms.  
Accordingly, Locke’s answer to Filmer may not have been limited to a critique of  Patriarcha 
provided in the First Treatise, but also an alternative solution to the problems of  Anarchy.423 In this 
interpretation, the Second Treatise was tasked with arguing that it was possible to maintain a coherent 
territorial commonwealth premised on free consent without resorting to Filmer’s patriarchal collapse 
of  property and rulership. Ch V helped establish the preconditions for consent, but not the basis of  
territory, which would have made it vulnerable to Filmer’s critique. If  Locke’s First Treatise was a 
critical response to Patriarcha, then his Second Treatise was a positive response to Anarchy.424 
 
IV. The Colonial Reading and Locke’s non-Territory 
The second contextual reason to be skeptical that Ch V tells us much about what Locke 
thought about territory is rooted in the colonial reading of  Locke. By now, the ‘colonial reading’ is 
well-established, but it bears rehashing here for the way that it highlights the fault lines between his 
 
422. The timeline of Filmer’s writing is debated. The earliest proposed time for the composition of Patriarcha is 1628-
1631 (See Richard Tuck, “A new date for Filmer’s Patriarcha,” (1986) Historical Journal , p183-186. And see xxxii-xxxiii in 
the Cambridge text, Ed. Laslett.). Anarchy was published in 1648, and Patriarcha in 1680, in the midst of the Exclusionary 
Crisis of 1678-81,  though it was widely distributed before then, and a draft was written likely before 1635. Laslett, 
“Introduction,” Filmer: Political Writings 
423. Although Anarchy is not in Locke’s library catalogue, Richard Ashcroft claims Locke had read the pamphlet before 
or during the 1660s. Ashcraft, “John Locke’s Library,” (1969) p58. I have not found another confirmation fo this other 
than Ashcraft’s comment, and the historical knowledge has progressed much since 1969. In an email with the author, 
Felix Waldmann, the most recent expert on the Locke archives, was not aware of any direct reference to Anarchy. 
424. Laslett obliquely suggests this as well, that the first treatise was written against Patriarcha while the second was 
written “in particular against his tracts.” (See fn p. 283). 
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understanding of  a system of  exclusive claims he terms ‘property’ and a system of  divided political 
spaces termed ‘territory.’  
Locke has long been seen as an important cornerstone in the historiography that links 
liberalism (broadly conceived) with empire. In particular, Ch V of  the Second Treatise is seen as one of  
the most influential texts in articulating an agriculturalist account of  colonialism, which made claims 
to property conditional on productive use, and could therefore justify the dispossession of  
indigenous lands on the basis that they had ‘failed’ to develop sedentary agriculture. There was not a 
mere coincidental compatibility between Locke and British colonialism, but it was the product of  
Locke’s long professional involvement in colonial trade and projects centered especially in the 
Carolina Colony.425 From 1669 to 1675, Locke worked as the secretary to the Proprietors of  the 
Carolina Colony (which included his patron, Anthony Ashley Cooper, the 1st Earl of  Shaftesbury). 
From 1673 to 1674, Locke also worked as both secretary and treasurer for the Council for Trade and 
Plantations, where he oversaw the collection of  information on colonial economies. From 1696 to 
1700, he worked for the Board of  Trade, a body with similar duties. Moreover, Locke helped write 
the slaveholding Fundamental Constitutions of  Carolina, and was largely responsible for its later 
revision. According to David Armitage, “no such figure played as prominent a role in the 
institutional history of  European colonialism before James Mill and John Stuart Mill joined the 
administration of  the East India Company.”426  
Locke’s colonial career is readily apparent in the Second Treatise. “America” and “Americans” 
are used frequently to depict the state of  nature, and Locke portrays indigenous family and political 
life as unstructured, undisciplined, and unorganized. The figure of  “America” and indigenous people 
are most prominent in “Of  Property,” which contained the seeds of  the agriculturalist theory. Here, 
 
425. For the earlier articulations of this reading, see Tully 1993 Arneil 1986, Lebovics, 2006. The most definitive, though 
briefer, statement on Locke’s colonial work and its relation to his political theory is Armitage 2004. 
426. Armitage, 2004, p. 603. 
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the figure of  the “Indian” was contrasted with that of  the planter. Both obtained natural property, 
but it resulted from different kinds of  labor and produced different kinds of  ownership. The Indian 
who hunted and foraged gained property title through the labor of  killing a deer or picking 
vegetation, while the planter gained property title over a piece of  land through enclosing and 
cultivating it (§25-36). The gulf  between these two forms of  labor and the objects of  property they 
created was what underlay the agriculturalist account of  settler colonialism. 
Because the Indian, in Locke’s portrayal, had failed to develop property in land, they could 
not claim exclusive rights over the land itself, which could be acquired as a form of  natural property 
right only through sedentary agriculture. Thus, Locke remarked, “in the beginning all the world was 
America,” (§49) meaning that it was vacant, open, uncultivated, unimproved land, open for 
occupation, cultivating, and improvement. This became the standard English justification for 
colonialism. Locke was not the first to formulate it – the idea could be traced back at least to 
Thomas More, was present already in Grotius’s The Rights of  War and Peace, and had been used to 
justify settler claims in North America since the Virginia Company a century prior.427 But Locke’s 
became the standard articulation.428 
Does the colonial reading of  Ch V actually support the idea that Locke’s property theory 
underlies an account of  territorial sovereignty? On the surface, the answer appears to be affirmative. 
Uncultivated Native American land was ‘empty’ and open to acquisition by enterprising planters. 
Certainly, that’s how British colonists saw it, at least in some cases. But Locke does not say in Ch V, 
or elsewhere, that cultivation is in any way a denial of  territorial sovereignty over the land in question. 
All that Ch V actually claims is that land becomes property through productive labor, and failing 
 
427. On this see Corcoran (2018) 231. 
428. Armitage p. 618-19. Prior to the agriculturalist justification, Iberian empires had justified their annexations by either 
conquest (Europeans could wage a just war on the indigenous) and religion (idolatry could justify dispossession. Neither 
of these tools were available to British settlers, and the Fundamental Constitutions explicitly claimed that idolatry did not 
require forfeiture. Quoted in Armitage (2004), p. 618. The idea was echoed again in the Letter Concerning Toleration, 1685. 
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that, remains open to occupation. The Lockean formulation depends on a system of  private 
expropriations. In fact, Locke is clear that land already held within a territorially sovereign 
community could be held without cultivation as a communal good.429 The response may be that the 
colonial reading of  Ch V is in fact all about sovereignty because if  indigenous sovereignty had been 
recognized, then even non-cultivated lands would still be meaningfully occupied in some sense. It 
was a common natural law argument that non-cultivated land within a state would be open to 
cultivation by foreigners on the condition that they recognize the sovereign over the land.430 
The unilateral acquisition of  ‘vacant’ land in Ch V certainly involved the denial of  
indigenous sovereignty over land. But the focus of  the argument was the conditions under which 
individuals could acquire property title in a state of  resource abundance. It was ultimately a process 
of  acquiring dominium (ownership), not imperium (sovereignty), and whatever other denials of  
indigenous sovereignty were implied in Ch V, its utility as a tool of  colonialism depended on 
portraying the New World lands as non-sovereign spaces. What the agriculturalist theory allowed 
was that indigenous property rights may be conditional on productive use, and failing this, may be 
open to settler occupation. But the theory provided no resources to say that settlers could 
appropriate territorial rights from native Americans, nor, for that matter, any reason why productive 
land use should have an effect on territorial claims at all. 
Dominium as ownership was not necessarily an exclusively private law concept in this context, 
and there was significant ambiguity about what precisely the colonies were – they were not part of  
the English ‘commonwealth’ which was the realm of  imperium, nor were they akin to Wales or 
Ireland, which had been conquered, not settled. The political space of  colonies in the seventeenth 
century, therefore, developed partially as something subject to dominium, the ownership of  
 
429. See §35. 
430. See for instance Grotius RWP, Vol. II, Ch II, §IV (p. 432). 
 186 
proprietors, and not the sovereignty attributed to the King-in-Parliament.431 The denial of  existing 
sovereignty in the Americas was a precondition for a theory of  natural property acquisition, but it 
revealed little about what, according to Locke, territory subject to sovereignty would look like, only 
that such territory was absent for the vast majority of  North America.  
There is a common perception that historical theories of  private property underlay theories 
of  territory. This is largely produced by the particularity of  the British colonial context. North 
American British settler colonialism was largely an outsourced affair, where settlers, companies, and 
proprietors received grants and charters from the monarch.432 The British empire in North America 
was built through the mediation of  ownership, private and collective, and this settler colonialism has 
given the impression that the historical study of  theories of  territory, to the extent that it is studied 
at all, occurs through the lens of  property theory.433 
That perspective is most clear in Andrew Fitzmaurice’s Sovereignty, Property and Empire: 1500-
2000 (2014). Fitzmaurice provides an in-depth genealogy of  what it meant to ‘occupy’ (occupatio) and 
how that underlay approaches to sovereignty and empire. On Locke, he focuses exclusively on Ch V 
and the theory of  occupation by way of  labor, paying no attention to where Locke actually discussed 
‘territory,’ or suggested ideas about the spatial domain of  established political communities. This 
would not be a problem if  the aim of  the project was strictly to study the use of  theories of  
property and occupation in the New World. But Fitzmaurice is clear that “even when discussing 
colonial property, [the issue] was the relation between property and the European state.” He 
 
431. See Green, Peripheries and Center (1990), Ch. 1, pp. 8-12. On the long-term contemporary confusion over whether the 
colonies were foreign or domestic entities, see Wilcomb Washburn, “Law and Authority in Colonial Virginia,” in Law 
and Authority in Colonial Virginia: Selected Essays (Barre, MA: Barre Publishers, 1965). See generally on the fraught 
process of reconciling the English commonwealth and empire as separate space of imperium and dominium see David 
Armitage, The Ideological Origins of the British Empire (2000). 
432. On the peculiar legal nature of the British charters, see James Muldoon, “Colonial Charters: Possessory or 
Regulatory?” Law and History Review (2018). 
433. For the new legal history on this subject, see Lisa Ford, Settler sovereignty: jurisdiction and indigenous people in America and 
Australia, 1788-1836 (2010), and cf. Lauren Benton, A Search for Sovereignty (2010). 
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continues, that “at stake was both the territorial foundation of  states as well as the question of  the 
security of  property for the subjects of  those states.”434  
But that is not the context Locke has in mind in Ch V. It is strange that Fitzmaurice 
contextualizes natural law theories of  property in the development of  territorial states, and yet 
ignores parts of  those texts that actually dealt directly and explicitly with territory and territorial 
sovereignty (some of  which is actually in Ch V, in order to draw contrasts between sovereign 
territory and property). If  property theory did interact with sovereignty, it was through the 
mediation of  territory. The denial of  indigenous sovereignty found in Ch V was precisely in order 
draw a distinction between the open world of  the colonies and the closed world of  Europe states, 
however inconsistently that frame was applied. Land held in common in England, he noted, was not 
open to acquisition because it had been ‘left common by compact, i.e. by the Law of  the land, which 
is not to be violated.”435  
If  it were true, as Fitzmaurice remarks in the same chapter, that from a Hobbesian point of  
view, “Locke might be said to have mortgaged imperium to dominium; that is, to have mortgaged 
sovereignty to property,”436 then we would find that the jurisdictional powers exercised over territory 
would be derived from the list of  natural rights claimed over property in land, which would not be 
entirely abrogated in a commonwealth. But Locke says no such thing. In fact, what we find is that 
the actual rights to property claimed under a commonwealth are quite limited, and property is 
almost wholly regulated by the state (see Ch. VII-IX). Or alternatively, we might see that upon the 
dissolution of  the state from revolution or conquest, the political society may disintegrate back into 
its constituent properties, which Locke also does not say. The only sense in which sovereignty is 
‘mortgaged’ to property is that the foundations of  property are pre-sovereign. 
 
434. Fitzmaurice 123. 
435. §35, p. 292. 
436. Fitzmaurice p. 122. 
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We can usefully contrast Locke to Pufendorf, who had reasoned sovereign command out of  
dominion. But for Pufendorf, the state, created as a moral entity reliant on sociability, came to 
occupy land as a collective, and individual acquisitions had little to do with forming political 
territory. To be sure, the language of  ownership provided resources to discuss both property and 
territory, and we cannot divorce early modern theories of  property from the development of  
theories of  territory. But property itself  is insufficient to explain the territorial basis of  states, and 
the form of  ownership appropriate to those states was distinct from private acquisition. 
The context of  the growing European territorial state is absent from Locke’s discussion of  
property, and only enters later in his text. What the colonial reading of  Locke reveals for our 
purposes is that Ch V is most fruitfully contextualized as a justification of  unilateral property 
acquisition as a means to expand British empire through private claims to ownership. The only 
references to European territorial states in the chapter are to demonstrate the conditions under 
which such acquisition is prohibited. As it stands, a narrow view only of  Locke’s property theory 
reveals very little about what he thought about the territory of  states, and even that only by negative 
relief. If  we want to know how early modern political thought adapted to the emergence of  
territorial states, and began to outline the contours of  the nation-state, then the property-based 
account of  indigenous land is nearly irrelevant. 
 
V. Locke's Territory 
In the previous sections I discussed how the formation of  political communities in the 
Second Treatise did not depend on private property holdings, even if  they were both the condition for 
consent and later became part of  the territory of  the community. Where, then, did Locke’s territory 
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come from, if  not exclusively from property? How does the commonwealth come to be 
somewhere?437 
The Second Treatise rarely addresses territory directly.438 In this section, therefore, I examine 
instances where Locke explicitly discusses the spatial domain of  jurisdiction and the ways in which it 
transcends individual property claims. We see this already in Ch V, where Locke responds to an 
objection to his use criterion. “It is true,” he writes, that there is “land that is common in England, 
or any other country where there is plenty of  people under government, who have money and 
commerce, no one can inclose or appropriate any part, without the consent of  all his fellow-
commoners; because this is left common by compact…”439 But land left in common is not a 
violation of  the use criterion, because while it is common to “some men, it is not so to all mankind; 
but is the joint property of  this country…”440  Locke’s immediate point is straightforward: once a 
community forms through mutual consent, its land becomes a form of  ‘joint property,’ the use of  
which is to be determined communally. Moreover, in any ‘country where there is plenty of  people 
under government,’ scarcity means that there could not be good and enough available for second-
movers. Locke indicates that the actual territory of  a commonwealth includes land that is no one’s 
property, but still subject to jurisdiction. The common lands are left so ‘by compact’ by those 
composing the community. But it remains unclear where that land would actually have come from in 
the first place. If  the reading of  Lockean territory based on Ch V holds up, then all the land of  the 
state would have had to begin as private laboring, and perhaps only later become transferred to 
common use. But even then, why shouldn’t this land be possessed and tilled by another willing to 
 
437. Waldron, The Right to Private Property, (1988) p. 236-37.  
438. The first attempt in modern literature to look at what Locke’s elusive territoriality would look like is Gale, “John 
Locke on Territoriality: An Unnoticed Aspect of the Second Treatise,” Political Theory (1973). 
439. §35, p. 292.  
440. Ibid. 
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work it, as Locke indicates wastelands should be?441  At a minimum, it is clear that territorial 
jurisdiction comes about through mutual consent among the joint holders to form the community. 
Locke elaborates on the mutual division of  land in his gloss on biblical history and the 
mutual division of  communities. He writes that Cain and Abel at first only possessed what they 
could immediately use, as described in Ch V. Those possessions expanded as their clans did, “yet it 
was commonly without any fixed property in the ground they made use of.” Only later did they “settle 
themselves together, and built Cities, and then, by consent, they came in time, to set out the bounds of  
their distinct Territories, and agree on limits between them and their Neighbors, and by Laws within 
themselves, settled the Properties of  those of  the same Society.”442 In this first mention of  “territory,” 
Locke draws a distinction between the primitive property claims in the state of  nature and the 
settled territories of  communities. Only once they joined into communities and build cities was it 
necessary to mark boundaries. He repeats the story later, with more detail: 
Thus labour, in the beginning, gave a right of  property, wherever any one was 
pleased to employ it upon what was common, which remained a long while the far 
greater part, and is yet more than mankind makes use of. Men, at first, for the most 
part, contented themselves with what unassisted nature offered to their necessities: 
and though afterwards, in some parts of  the world, (where the increase of  people 
and stock, with the use of  money) had made land scarce, and so of  some value, the 
several communities settled the bounds of  their distinct territories, and by laws 
within themselves regulated the properties of  the private men of  their society, and 
so, by compact and agreement, settled the property which labour and industry began; and 
the leagues that have been made between several states and kingdoms, either 
expressly or tacitly disowning all claim and right to the land in the others possession, 
have, by common consent, given up their pretences to their natural common right, which 
originally they had to those countries, and so have, by positive agreement, settled a 
property amongst themselves, in distinct parts and parcels of  the earth…”443 
 
Locke’s understanding of  territory emerges more clearly. While natural property may be the first step 
in taking objects and land from the state of  nature and into particular shares, the division into 
 
441. §38, p. 295.  
442. p. 295, §38 
443. §45, emphasis added. 
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territories occurs through a different process, in a different context, and creates a different kind of  
juridical space.444 Territory as such occurs when, in a context of  scarcity, already-settled communities 
decide to stake out boundaries to their lands vis-a-vis other existing communities. They establish 
spatial markers not for exclusive use, as in property, but to fix the domain of  their law. 
The advent of  money accelerated the division of  land. Money allowed possession of  objects 
beyond immediate use, and the invention of  coinage allowed appropriations beyond the spoilage 
proviso.445 Creating territories, for Locke, was part of  a developmental history of  commercial 
society. The invention of  mutually-agreed upon coinage allows appropriators to circumvent the 
spoilage proviso, and ultimately to hold more land than their subsistence requires.446 It is key that 
money not only allowed for a scarcity of  space, but sped up its arrival. Greed had always been 
limited by spoilage and scarcity, but the invention of  non-perishables meant that men could always 
acquire more land, given that they could always trade surplus goods for coin before they spoiled. 
While Locke does not give a clear statement about what the attendant powers of  territory 
are, we can assume they are essentially coextensive with the powers enumerated for the 
commonwealth in Ch. IX-XIV. These are the legislative, executive, and federative powers.447 The 
raison d’etre of  the commonwealth is its role in settling disputes, so we can assume it takes a juridical 
function, even if  it’s not one of  the three identified powers.448 Locke seems to assume that these 
powers are all equally effective across a territorial commonwealth, which has a clear interest in 
 
444. Gale claims that Locke seems to think that dominion is the proper way to think about territory, and therefore there 
can be a kind of duel ownership of objects - private and public ownership. But these passages clearly suggest that this is 
not the case. Territory is not of the same kind as property ownership. 
445. §47-50, especially §49. Tom Pye has focused on this particular role of money as an accelerant for the constriction of 
space in Locke’s discussion of biblical history. See Pye, “Property, Space and Sacred History in John Locke’s Two 
Treatises of Government,” Modern Intellectual History (2018), 350-351. 
446. §47-50, especially §49. Locke assumes that if all possessed only what they needed, then the earth would always be 
sufficiently abundant. 
447. Ch. XII-XIII. 
448. §89, §125. 
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retaining spatially integrity.449 We can also read an additional implied power over immigration. Merely 
by “being of  any one within the Territories of  that Government,” a person is expected to have 
tacitly consented to the laws governing their enjoyment.450 If  they expressly do not consent then 
they are turned out of  the territory. Thus, territorial sovereignty extends even to those non-




To what degree does Locke actually have a coherent ‘theory’ of  territory? Many of  the 
passages cited above are parenthetical to the central argument. If  Locke had such an articulated view 
of  territory, why would it be scattered throughout the text (including the parts of  ‘Of  Conquest’ 
discussed below)? The short answer is that Locke likely did not have a self-consciously articulated 
theory of  territory. But his references to the division of  land and the spatial extent of  sovereignty 
help illustrate how he apparently thought about territory, whether or not it was foregrounded. When 
he constructed a commonwealth by consent, he brought with him certain assumptions about the 
spatial form that a commonwealth would take, and while that form was not the focus, reading from 
the margins sheds light on what the commonwealth actually looked like. 
In this chapter I have tried to debunk any notion that “Of  Property” offers a coherent 
approach to territory, neither as Locke intended it nor as a set of  independent conceptual claims that 
can be made to speak to territory. Not only does Ch V fail to provide a picture of  Locke’s idea of  a 
territorial commonwealth, but in other parts of  the text he explicitly addresses the creation of  





here has been cast largely in the negative. In the following chapter I examine Locke’s doctrine of  
native rights as a positive statement on a perpetual bond between the collective which claims 
sovereignty space and the territory it claims. 
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6. Locke on Conquest and Native Rights 
I. Introduction 
In the previous chapter I argued that territory (land subject to jurisdiction) in the Second 
Treatise is matter of mutual division between communities on land, once it becomes scarce. Locke 
portrays territory as some form of joint property insofar as it is an object of collective ‘dominion,’ 
but the powers over territory are primarily jurisprudential, as expounded in chapters IX-XIV. This 
analysis explains where, in Locke’s thought, territory actually comes from as a basis for the political 
community, and what list of powers the commonwealth has over it - a corrective to literature on 
supposedly “Lockean” theories of territory. At a minimum, Locke’s account of territory makes him 
out to be less of an individualist than usually thought. Insofar as Locke has an account of territorial 
rights, they are held by peoples, not individuals or states.  
In this chapter I go beyond the initial territorial division to examine what it meant, for 
Locke, to be a community in join possession of land, and I argue we find an answer in his critique of 
conquest and doctrine of native rights. Reading Locke’s theory of territory through his approach to 
property willfully ignores the parts of the text in which he deals explicitly with territory. In Ch XVI, 
“Of Conquest,” we see a theory of inalienable indigenous “native rights” to land. I reconstruct 
Locke’s discursive environment to explain the importance of Locke’s intervention. Further, I show 
that Locke drew from a well-developed Leveller vocabulary since the English Civil War, and he 
asserts his doctrine of native right against a contemporary Royalist revival of theories of conquest. 
Locke’s doctrine of native right conscripts a Leveller notion of birthrights to collective territorial 
sovereignty into the jargon of natural law, and in so doing universalizes the particularism of the 
English native right.  
The previous chapter and this one aim to correct the record on Locke’s understanding of 
territory, but also to contribute to the historiographical literature on Locke himself. Major studies on 
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Locke’s international thought have focused either on his state of nature as a model for international 
society,451 on his ‘strange doctrine’ of the unilateral right to punish,452 or on his property theory in 
the context of British colonialism.453 These studies almost uniformly take for granted that Locke’s 
commonwealth comes to have territory, but pay little attention to the actual moments when Locke 
explicitly mentioned territory. This chapter aims to provide an account of what Locke actually 
seemed to think about territory through his most explicit and developed engagement with it in “Of 
Conquest.” 
 
II. Locke on Conquest: Contexts and Conflicts 
In the following section I reconstruct Locke’s critique of territorial conquest in Ch XVI, and 
his invocation of a ‘native right’ to inherit the land. I then proceed to lay out some ambiguities in his 
account, namely, exactly who is the bearer of the native right, and to what are they entitled (land, 
patrimonial possessions, or self-rule). In the following section I delve into the extent to which Locke 
is (or is not) participating in the “ancient constitution” and “Norman Yoke” debates, which had 
occupied English intellectual life during the civil war and intermittently thereafter, in 1681-2 and 
1688-90, and which Locke has usually been interpreted to be conspicuously silent on.454 I explain 
Locke’s contribution by looking into historical precedents to the term ‘native right,’ which otherwise 
appears to come unannounced into the text and is not much commented on in secondary literature. 
I argue that ‘native right’ did have an established usage during debates surrounding the English Civil 
War, most importantly from John Lilburne and Leveller tracts. In his usage, Locke appears to both 
inherit the language and to change its meaning. The ‘native right’ had previously been used 
 
451. Tuck (1999), Bull (1977) 
452. Armitage (2012), Ch. 5 
453. Fitzmaurice (2014), Armitage (2004, 2012), Arneil (1996). 
454. Thompson, “Significant Silences in Locke's Two Treatises of Government: Constitutional History, Contract and 
Law,” (1988). 
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ambiguously both as a reference to the English common-law tradition of English birth-rights dating 
back to the Magna Carta or earlier, and as a near synonym for natural rights posed against man-made 
laws. In Locke’s version, native right became a collective claim on the part of society to retake 
territorial self-rule. 
 
The coherence of Locke’s theory of Conquest 
“Of Conquest” is rarely discussed in secondary literature, and even then, it is often addressed 
only in atomized pieces, without a view toward any larger theory.455 The absence is in part because 
Locke does not appear to have a unitary ‘theory’ of conquest, so much as a list of arguments against 
the possibility of territorial dominion gained from even a just war, from which the reader could pick 
and choose the most persuasive. Like the rest of the treatise, Locke is less systematic than he is 
rhetorical. Moreover, many of the arguments in Ch XVI are directed toward different audiences, 
with some sections speaking to neo-Hobbesian Stuart absolutism, some attacking Robert Brady’s 
historical-legal account of the Norman conquest, and some (the majority) addressing the ius gentium 
arguments for conquest in a just war, posed against Hugo Grotius and Edmund Bohun.456 Locke 
does, however, present a general understanding of what ties people, individually and collectively, to a 
piece of the Earth’s surface, and this turns out to be a theory that mixes a theory of inheritance with 
a theory of property, which are connected through the native right, which entitles the conquered 
both to their father’s goods and the collective good of a majoritarian legislature.  
 
Locke’s whole-cloth rejection of conquest 
 
455. See Farr (2008) and Corcoran (2018). Skinner (1965) and Pock (1957) only address it as it relates to arguments 
about the ancient constitution, mainly to note its silence. 
456. Pufendorf in The law of nature and nations defaults entirely to Grotius on the law of conquest. VI.vi.24, p. 1314. 
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Locke’s discussion of conquest represents a thematic shift in the Second Treatise. Since the 
exposition of consent-based government in Ch. VI-VIII, Locke spends almost the entirety of Chs. 
IX-XIV expounding the various possible types of political society, and the legitimate powers held by 
the legislative and executive functions of such a society. They are fundamentally abstract and 
theoretical chapters that build out Locke’s premises in Chs. I-V. In ‘Of Conquest’ Locke’s 
abstractions come down to earth, and he reckons with the gap between theory and practice of 
government by consent. Ch XV, “Paternal, Political, and Despotical Power”, previews this shift, 
with the distinctions between each form of power and its relationship to property.  But ‘Of 
Conquest’ marks a turn in the Second Treatise, and all the chapters following it are subsequent answers 
to the basic question: What does it look like to apply government by consent to a real world of 
despotism, conquest, and tyranny? All governments, he begins to tell us, “can originally have no 
other Rise… nor Polities be founded on any thing but the consent of the people.” But history is so filled 
with “the noise of War” that consent is often neglected, and “many have mistaken the force of 
Arms, for the consent of the People; and reckon Conquest as one of the Originals of 
Government.”457 On the contrary, conquest is as far from being the origin of government “as 
demolishing a house is from building a new one.” Even if conquest can set the stage for a new 
commonwealth, it is itself an act of destruction. It is interesting that Locke refers to warfare as a 
cacophony, both the loudness and ubiquity of which has clouded judgments. It is not a matter of 
constant warfare eclipsing natural right, such that might overpowers right, but a more cognitive 
problem of people mistaking what is so often observed, conquest and triumph, as a morally 
defensible origin.   
There is some debate about exactly with whom Locke is arguing in this opening paragraph, 
those who supposedly saw “Conquest as one of the Originals of Government.” This disagreement 
 
457. §175, p. 384-85 
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parallels a larger theme in the literature on the debates during the English Civil War and the 1680s. 
As Pocock explains, anti-absolutist English authors often depicted royalists as arguing from 
conquest, though very few of them actually approached that position.458 Filmer had not justified his 
monarchism through conquest, although Edmund Bohun had revived Filmer and endorsed the 
conquest argument in 1688.459 In the larger context of seventeenth-century natural law, however, we 
see the conquest argument clearly articulated in Grotius as well as Hobbes. The latter, especially 
influential for Locke’s context, had distinguished between “sovereignty by institution” and 
“sovereignty by acquisition,” explaining their moral equivalency as equally motivated by fear. 
Hobbes had thus argued that while the state of nature is a useful illustration of how to think through 
the mechanisms of sovereignty, it was conceptually no different, and in no way incompatible, with 
the real history of conquest and violence.460  James Harrington had also set up his republic of 
Oceana as a legitimate conquering polity, who maintained stability through its conquest. For 
Harrington, to question the lawfulness of conquest was tantamount to asking whether it was “lawful 
for [a commonwealth] to do its duty, or to put the world into a better condition that it was 
before.”461 Conquest was perhaps not only permissible and necessary for a republic, but even a 
divine charge.  
 Quentin Skinner has pointed out that the royalist argument from Conquest neither 
originated nor ended with Hobbes, but could be traced to a much longer English historical tradition, 
and continued to be restated after the Civil War debates (most historically and influentially by 
Robert Brady).462  Outside the English debates, Grotius had argued from a different direction, that 
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under the conditions of just war, where an aggrieved party seeks redress from an aggressor, a 
successful just conqueror would gain complete powers over the vanquished. Hobbes’s conquest 
relied on a moral equivalency between sovereignty by institution and acquisition of any kind, the 
‘justness’ of war being irrelevant, whereas Grotius’s was the outcome of a longstanding theory of 
just war. It conditioned conquest on the lawfulness of war, but if the law was lawful then the 
conqueror’s power was absolute. The conqueror could not only “bring into Slavery every particular 
Person of the Enemies Party,” but could also “impose a Subjection upon the whole Body, whether it 
be a State, or part of a State; whether that Subjection be merely Civil, merely despotical or mixt.”463  
There were thus ample conquest theories for Locke to target in Ch XVI, both within and 
outside of the English intellectual context of the 1680s. Even outside the narrow question of 
conquest, Ch XVI could be seen to contribute to a larger debate over the possibility of consent 
under force, a premise of both Grotius’s and Hobbes’s accounts (and challenged by Pufendorf). I 
suggest that Ch XVI is a statement on the relationship between real history and moral philosophy, 
inter alia. In this way, it is a clear way to correct the tendency since Peter Laslett to read Locke as 
speaking almost exclusively to Filmer.  
Locke began his analysis of conquest with the distinction between just and unjust war. He 
had used just war theory before in Ch IV, his brief statement on the conditions for rightful slavery 
(§22-24). Locke first considered the possibility of rightful conquest from an unjust war. It will be 
“easily agreed by all Men,” Locke thought, that an “Aggressor” who “unjustly invades another man’s 
right” gains no rights over those conquered.464 He compared unjust conquest to a robber who 
breaks into my home and forces my to sign over my estate at knife-point. “The injury and Crime is 
equal,” he wrote, “whether committed by a wearer of a Crown or some petty Villain,” (§176). In 
 
463. Grotius, RWP, Bk. III, Ch. 8, pp. 1374. See also Bk. III Ch. 1, and pp. 281, 288 on the acquisition of sovereignty by 
conquest. 
464. ‘Aggressor’ was usually used to denote one as an agent of unjust war. 
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this, unjust conquerors were merely “Great Robbers” who forced lesser criminals into obedience, 
and were celebrated with “Laurels and Triumphs, because they are too big for the weak hands of 
Justice in this World.” Against such unjust yet powerful conquerors, what remedy do we have? 
None, Locke responded, but the “appeal to heaven.” The conquered, and their descendants, could 
only repeat their appeal “till they have recovered the native Right of their Ancestors, which was to 
have such a Legislative over them, as the Majority should approve, and freely acquiesce in.”465 This 
first invocation of ‘native Right’ goes without comment, but sets up the central claim that unjust 
conquerors can “have no Title to the Subjection and Obedience of the Conquered.”466 
But ‘unjust’ conquest was easily dismissed and was never Locke’s real focus, as he turned to 
the thornier problem of whether a “Conquerour in a lawful War” gained any rights and over whom. To 
answer, Locke first claimed that the conqueror “gets no Power by his Conquest over those that Conquered 
with him.” At a minimum, lawful co-conquerors would be expected to be as free as they were before 
conquest, and more likely, they would be entitled to share “in possessing the Countries they 
Master’d.”467 This appears to the modern reader like a strange place to start, but it made sense in the 
context of debates over the Norman conquest. A central subject of political argument during the 
1640s and 1680s was whether William had actually conquered England in 1066, and if so, what 
powers he had gained and over whom.  
Understanding this point requires an explanation of the Norman Yoke theory and the notion 
of ancient constitutionalism. The theory of the Norman Yoke held that prior to 1066, England had 
lived under indigenous self-governing institutions. But with William’s conquest everything had 
changed, and the English lived under Norman enslavement (or ‘Yoke’), embodied in the monarch 
himself and his nobility, who were thought to trace their land-holdings to the original land grants 
 
465. §176, p. 386 
466. Ibid 
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from the conquest. The idea of Norman yoke had been present since the 13th century, but was 
particularly prominent in the debates surrounding the ruptures of the 1640s, and was again revived 
after the Revolution of 1688.468  
There were at least three perspectives on the conquest and its effect on English liberties. The 
royalist interpretation was that indigenous polities had been destroyed in conquest, replaced with 
Norman feudal land-tenure and monarchical rule, all of which was legitimized by the right of 
conquest. Stuarts had made this claim since early on. James VI (as King of Scotland) had claimed in 
front of Parliament that all of England was his property by right of conquest,469 and Filmer had 
made a similar case in The Freeholder’s Grand Inquest (1648). Closer to Locke’s time, the Restoration 
Tory Robert Brady had famously revived the historical argument from conquest in the early 1680s, 
and the pamphleteer Edmund Bohun had restated Filmer’s arguments after the Revolution of 1688, 
insisting that William of Orange had in fact conquered James II.470  
Second, the Whig tradition of ‘ancient constitutionalism’ denied that the Conquest  
happened at all, emphasizing instead continuity between the liberties and institutions of the Saxon 
polity and the common law, even insisting that Parliament originated as a Saxon council for seeking 
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469. Hill (1997) p. 362. 
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judgment from elders called the witenagemot. This line of thought consisted of the idea that English 
common law was imminent in the English community, originating in ‘time immemorial’, combined 
with the idealized pre-Norman Saxon polity.471 The upshot of the ancient constitutionalist 
interpretation was to deny the absolutism of Stuart sovereignty, which had claimed that law could 
originate only in a monarch’s will, with the notion of inalienable English liberties. The Whig account 
depended on the claim that William the Conqueror had merely replaced King Harold, while the laws 
remained the same and the liberties intact.  
The Levellers of the 1640s offered a third, more radical interpretation.472 To them, the 
conquest had occurred and Saxon liberties had in fact been destroyed, but not rightfully. It was the 
duty of true Englishmen to restore those liberties. Conquest was not a valid legal claim, but an 
assertion of brute force without right. Thus, the debates over the Norman conquest took place in 
vocabularies that were at once theoretical, legal and historical.  
Locke referenced the Stuart monarchical line directly in Ch. XVI, noting that “we are told by 
some, that the English Monarchy was founded in the Norman Conquest, and that our Princes have 
thereby a title to absolute dominion.” Locke was skeptical. Even if the conquest occurred, “as by the 
History it appears otherwise,” then William’s dominion would apply only to those conquered Saxons 
and Britains, not his fellow Normans. Any Englishman today could therefore claim freedom as 
descended from Normans, and it would be nearly impossible to contest as populations had entirely 
intermingled. Moreover, even if lineage were established, English common law “has made no 
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distinction between one and other [Normans, Saxons, and Britains], intends not there should be any 
difference in their Freedom or Privileges.”473  
Locke makes short work of the historical, legal, and ius gentium arguments for conquest. It 
was a different dismissal from what Skinner and Pocock highlighted, which focused on government 
by consent. According to them, Locke’s silence on the conquest debate of his day amounted to an 
implicit rejection of historical thinking.474 But Locke makes a more nuanced argument than that. The 
problem with the argument from conquest is that the law lacks any mechanism for making it 
functional, given that populations now make no distinction between conquerors and conquered. 
Nor was the rebuke unique to Locke. James Tyrell had similarly argued in Patriarcha non Monarcha 
that those who conquered alongside a monarch would serve him only by their own agreements.475  
Only then did Locke get to his real just war theory of conquest. The prefatory pages were 
meant to dismiss first the possibility of right from unjust conquest (a neo-Hobbesian argument for 
absolutism) and second to answer the historical-legal arguments popular in Locke’s day. In the first, 
he was responding (if not directly then at least conceptually) to Hobbes’s theory of sovereignty by 
acquisition, wherein the mechanism of Conquest itself is superfluous.476 To the second, Locke 
responded to Robert Brady’s legal historical interpretations, popular among Tories in the early 
1680s. It is clear that there was not a single strand of conquest theory in England during the writing 
of the Second Treatise. As Mark Goldie has pointed out, there were at least three distinct forms 
available: the Hobbesian justification of conquest as a valid occasion for submission; Brady’s legal 
historical interpretation; and a Grotian ius gentium argument that justified rule (specifically William’s 
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after 1688) as a right of victory in just war.477 Having set aside the first two, Locke turned to the 
possibility of conquest under ideal conditions (in terms of the Grotian ius gentium).  
What if the conquered and conquerors never mixed their populations “into one People, 
under the same Laws and Freedom”? What could a lawful conqueror then claim under ideal 
conditions? Locke at first followed the traditional line in Grotian just war theory, wherein the just 
conqueror gains “absolute Power over the Lives of those, who by an Unjust War have forfeited 
them.” But this is where the power stops and where Locke diverged from the Grotian line. The 
victor gained authority only over those “who have actually assisted, concurred, or consented to that 
unjust force, that is used against him.”478 This followed from a general theory of collective non-
responsibility. Those nonparticipating residents, he wrote, are no more responsible for the unjust 
aggressor’s actions as they would be if their government were to act despotically to its own 
countrymen. The fact that conquerors rarely make this distinction made no difference to the right 
itself.479 
Moreover, the conquered in a just war give up their lives completely, granting “perfectly 
Despotically” authority to the conqueror, but give no right to their possessions. Locke thought that 
this would be seen as a “strange Doctrine,” using the same moniker he had for his doctrine of the 
natural right to punish in Ch. II §9 and §13. For Laslett, it was Locke’s way of indicating originality 
in contrast to usual practice.480 But Locke’s “strange Doctrine’ in “Of Conquest” turns out to be a 
working out of the very same doctrine as in §9. In the following paragraph, §181, Locke recalls the 
language from §9, saying that by “quitting reason… and using force the way of Beasts, he becomes 
liable to be destroyed by him he uses force against, as any savage ravenous Beast…”481  One who 
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unjustly uses force justifies the same natural right to punish in the state of nature composed of 
individuals and one composed of commonwealths.482 Locke specified, however, that the ‘unjust use 
of force’ does not depend on doing literal violence, but rather is inherent in any violation done in 
the absence of a ‘common Judge on Earth.’ In an illustrative example, Locke wrote that “though I 
may kill a Thief that sets on me in the Highway, yet I may not (which seems less) take away his 
Money and let him go; this would be Robbery on my side.” By the state of war a robber forfeited his 
life, but not a right “to their Estates, but only in order to make reparation for the damages 
received…”483 The point here for Locke may seem academic, but is important for his limited notion 
of rights in Conquest and for the possibility of gaining territory. While force often involves damage 
to property, which may require reparations and rights to property indirectly, the casus belli was limited 
to the renunciation of reason through unjust use of force, and thereby granted only a power over the 
transgressor’s life.  
A conqueror’s title was therefore limited dramatically only to the lives of those who actively 
took part and aided in unjust warfare, not even including the children and wives of those activity 
fighting (he assumes throughout that the aggressors are male), who may be wholly innocent (§182). 
The aggressor’s family, it turns out, was a limiting condition that may even trump proportionate 
reparations. The aggressor could not forfeit his wife’s share of their join estate, which she may have 
obtained by “her own Labour or Compact.” Nor could the father’s aggression disinherit his 
children, who hold a “right to be maintained out of my labour or substance,” (§183). Therefore, if 
the sum of these two sets of claims – the conqueror’s claim to reparation on the one hand, and the 
children’s claim to ‘maintenance’ on the other – was greater than the total forfeited goods, then the 
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children’s claim must be subtracted from the Conqueror’s. In other words, when it was impossible 
to satisfy both, the right of inheritance took precedence over the right of conquest. 
Locke continued with the rhetorical style of the chapter, whereby he presented one 
argument against conquest, then proceeded to consider what would happen if that argument had 
failed. He next argued that even if the rights of family were denied, still a conqueror’s claim to 
reparation could never, under any circumstance, amount to a “Title to any Country he shall Conquer.”  
This is because the value of land and Locke’s notion of inheritance. The value of the land held in 
perpetuity would always be greater than any necessary reparations. Unless the vanquished had 
themselves completely destroyed the land of the just conquerors, then the value in perpetuity would 
always be excessive. Even then, “the destruction of a Years Product or two…” is nothing compared 
to the unlimited value of land. Here Locke’s commitment to an agrarian vision, evidenced in his Ch 
V, comes up again. Mere money, he writes, are “none of Natures Goods, they have but a 
Phantastical imaginary value: Nature has put no such upon them: They are of no more account by 
her standard, than the Wampompeke of the Americans to an European Prince, or the Silver Money of 
Europe would have been formerly to an American.”484 This was consistent with Locke’s prior analysis 
of money, which allowed the avoidance of the spoilage proviso and thereby accelerated scarcity, but 
also depended entirely on consent. It was not merely a matter of the great amount of produce one 
could gain from working land in perpetuity. He had already explained in Ch V that 99% of the value 
of land was in the labor, not the land itself. But here Locke portrays the land as possessed of value 
incommensurable with money, although he was silent as to exactly what sort of value that was.  
But even with all of the criticism levied above, Locke considered one final possibility, 
whether a vanquished population could “submit by their own consent,” and thus he asked whether 
“Promises, exhorted by Force, without Right, can be thought consent.” His answer was simple: “they 
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bind not at all,” and “whatsoever another gets from me by force, I still retain the Right of…’485 That 
rejection was Locke’s most direct refutation of both Hobbes and Grotius on conquest. Hobbes had 
emphatically claimed that consent given under threat was no less binding, and Grotius had insisted 
that one was still obliged to perform promises made in fear.486 Even if all the arguments against 
conquest of territory under the most ideal of conditions failed, consent under force remained 
impossible. Under no circumstance could conquest produce or transfer territorial sovereignty. 
 
III. The Double Right: Inheritance and Native Right 
Locke thought he had made an airtight case against the possibility of acquiring territory (a 
‘country’ he calls it) by conquest (see an outline of Locke’s arguments against conquest in Appendix 
I). Most of the above took place on the plane of ius gentium, contesting the normal justifications for 
acquisition of territory by conquest – absolute power over the vanquished, possession of their 
goods, and claims to reparations for damage done. But near the end of Ch XVI, Locke approached 
the problem from a different direction, and considered what a population was to do if they found 
themselves under the dominion of a conqueror.   
Drawing on the First Treatise, Locke asserted that because fathers have no power over the life 
and liberty of their children, the former’s unjust actions cannot condemn the latter, and accordingly, 
the conqueror claims no dominion over them. He had already established this in §178-182, but he 
elaborated further. Every man is born, Locke claimed, with a “double Right,” first to the “Freedom 
to his Person,” second to inherit their father’s goods.487 The first was a restatement of his first 
principles of natural liberty (§4). The second appears at first to be a restatement of Locke’s theory of 
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inheritance, stated in the First Treatise, that “God Planted in Men a strong desire also of propagating 
their Kind… and this gives Children a Title, to share in the Property of their Parents, and a Right to 
Inherit their Possessions. Men are not Proprietors of what they have meerly [sic] for themselves, but 
their Children have a Title to part of it…”488  
But in “Of Conquest” Locke altered the doctrine of inheritance, limited to patrimonial 
property in the First Treatise, and cast it in the plural. By the right of inheritance, “the Inhabitants of 
any Countrey, who were descended, and derive a Title to their Estates from those, who are subdued, 
and had a Government forced upon them against their free consents, retain a Right to the Possession of 
their Ancestors.”489 The right was also inalienable and unaltered by the current generation’s 
submission, because “the first Conqueror never having had a Title to the land of that Country, the People 
who are the Descendants of… those, who were forced to submit to the Yoke of a Government by 
constant, have always a Right to shake it off, and free themselves from the Usurpation, or Tyranny, 
which the Sword hath brought in upon them….”490 The right did not diminish over time, but 
inhered always in descendants of a conquered country. Thus, “who doubts but the Grecian 
Christians descendants of the ancient possessors of that Country may just cast off the Turkish yoke 
which they have so long groaned under…”491 Locke’s use of ‘yoke’ in both passages was not by 
chance, and he likely intentionally used the language of Norman Yoke theory, as he had in §177. He 
used “yoke” again in §196, when he closed the chapter with a list of historical and biblical nations 
who would have a presumptive right to cast off their conquerors.492  
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Locke’s use of inheritance was a double-edged critique, which was couched in the 
distinctions between property and sovereignty Locke had already laid out in the First Treatise. 
Property was passed down from fathers to children, but power command over people was not. 
Even if a conqueror had gained legitimate authority, his descendants could not inherit it. At the 
same time, slavery was not inherited by the children of slaves. Neither power nor subjection was 
inheritable.  
The language of native right in §192 echoed §176, where Locke had asserted that no right to 
territory came from conquest in an unjust war, and the conquered may always appeal to recover 
their native right. The parallels between §176 and §192 makes sense, because, having established in 
the interim sections the impossibility of perpetual dominion over a country from conquest, any 
conqueror who claimed such dominion would have trespassed on the rights of the inhabitants (and 
their posterity) and thereby become the aggressor himself. In other words, the right of the 
descendants to recover their country was characterized as a just war justification, and the originally 
just conqueror had become no different from the unjust. Locke used the language of Grotian 
conquest theory to undue itself. 
Locke tied his altered doctrine of inheritance to the notion of a “native right.” Native right 
comes up in Ch XVI twice, and like inheritance, its subject is ambiguously plural. The first instance, 
mentioned before, is in §176: “Then they [an unjustly conquered population] may appeal, as Jephtha 
did, to Heaven, and repeat their Appeal, till they have recovered the native Right of their Ancestors, 
which was to have such a legislative over them, as the Majority should approve, and freely acquiesce 
in.” In §194 we find a different formulation. If a former conqueror granted estates to subjects, then 
those subjects would still hold the grants as property, and a right of conquest did not entitle the 
conqueror to retake them later. On the contrary, “Their persons are free by a Native Right, and their 
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properties, be they more or less, are their own, and at their own dispose… or else it is no property.”493 The 
two formulation have both different objects and subjects. The first is a right held collectively by 
descendants to recover the kind of consent-based legislature described in the middle books of the 
Second Treatise. The second is a right held by individual property holders to maintain their claims 
from arbitrary dispossession. “Native right” also comes up in §220 (“Of the Dissolution of 
Government”) and repeats the meaning of the first formulation. When government dissolves, Locke 
wrote, “the People are at liberty to provide for themselves, by erecting a new Legislature, differing 
from the other, by the change of Persons, or form, or both as they shall find it most for their safety 
and good. For the Society can never, by the fault of another, lose the Native and Original Right it has 
to preserve it self, which can only be done by a settled Legislative…”494 In the §220 version, the 
Native Right is held by a ‘society’, and is a claim to self-rule through a ‘Legislative.’ The idea of 
native right is hence pluralized just as the doctrine of inheritance was.  
There are still ambiguities about what Locke meant by native rights. It was a claim to inherit 
territorial self-rule, but to whom, exactly, did it belong? Under what conditions was it actually 
actionable? What was the object of the right? In the next section I try to explain a deeper history of 
the idea of a ‘native right’ in earlier English debates, and show that in adopting ‘native right’ Locke 
was consciously drawing on an earlier Leveller discourse that tried to expand English birth-rights to 
all residents, while claiming a fundamental title to take back the English territory from foreign 
conquerors. In adopting native right, Locke reworked it from a principle of English national 
discourse into a concept of natural law. 
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IV. A history of “Native rights” 
Locke used the language of “native right” in conjunction with his doctrine of inheritance to 
not only reject territorial conquest, but to affirm the right of future generations to recover their 
country. Locke’s doctrine of “native right,” however, is hardly ever commented on in Lockean 
literature, as opposed to ‘natural right.’495 But ’native right’ appears to have its own history, and one 
that has not been appreciated before. Locke drew on and adapted the notion of ‘native right’ that 
had originally been rooted in a common-law tradition of articulating the rights of native-born 
Englishmen, but through Leveller texts it had been expanded into a more generally applicable 
principle of self-government against absolutism. It was this usage that Locke drew upon and in so 
doing, he unambiguous included native right in the language of natural law. The native claims of the 
English people to recover their government from a conqueror became in Locke a natural law 
principle of indigenous territorial autonomy. It was, however, a selective principle, which vindicated 
the territorial rights of Englishmen and other Christians, but denied the same right to indigenous 
peoples. 
The earliest usage of ‘native right’ that I have been able to find is in Shakespeare’s Henry VI 
Part III, first published in 1594. The line comes as the Earl of Warwick, a kingmaker and military 
mastermind behind many of the play’s developments, turns from the Yorkist to Lancaster factions. 
As he reflects on his animosity toward the Yorkists and his own betrayals, Warwick says to 
Margaret,  
Did I forget that by the House of Yorke  
My Father came untimely to his death? 
Did I let passe the abuse done to my Neece? 
Did I impale him with the Regal Crowne? 
Did I put Henry from his Native Right?  
 
495. For a rare exception see Corcoran (2018), where he uses the idea of Native Right to argue that Locke had an 
articulated defense of Native American collective land claims. There is nothing in Locke’s use of the actual term, 
however, to indicate that he had in mind indigenous communities, and the rest of the chapter quite clearly refers to an 
English context. Corcoran invokes ‘native right’ but does not analyze it within Locke’s text with any depth. 
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And am I guerdon’d496 at the last with Shame? 
Shame on himself! for my Desert is Honor.  
And to repaire my Honor lost for him, 
I here renounce him and return to Henry.  
 
Warwick is ashamed for having helped Edward claim the throne (in Act II), and in so doing kicked 
Henry from his ‘native right,’ being his personal claim by birth to inherit the crown. The right here is 
an individual right of  inheritance to sovereign power. I have not been able to find other uses of  the 
phrase until the English Civil War, when it became a common term, mainly for those on the 
Parliamentarian side, referring to inherited individual claims. The earliest instance seems to be 
William Prynne’s The Sovereign power of  parliaments and kingdoms: divided into four parts (1643), a defense 
of  Parliament’s legitimate sovereignty during the Civil War. In attacking the ‘Disloyalty of  Papists’, 
Prynne wrote that Catholics had duped the people of  English into ignorance of  their own 
“Hereditary Liberties, and Native rights,” in addition to the laws of  God, nature, and the realm.497 At 
another point, he invoked ‘native inheritance, Liberties, estates’ to defend the right to fend off  
foreign invaders.498 He also used ‘native right’ to advance a traditional ancient constitutionalist view 
on the continuity of  self-governance from before the Conquest, referring to the “native hereditary 
privilege” that ‘our Ancestors’ never entirely divested themselves of  when erecting kings.499 In its 
adoption among the writings of  many Levellers, the notion of  a native ‘right’ was often paired with 
or equated to other terms, including ‘liberty’ and ‘freedoms,’ seemingly interchangeably. The term 
appeared also in a petition by William Sykes and Thomas Johnson, To the Honorable the Knights, 
Citizens, and Burgesses of  the Commons House in Parliament Assembled, which called for restoring “every 
free-man of  England, to his native, and legall rights and freedomes...”500   
 
496. Guerdon, Middle English, meaning ‘reward’, used similarly in Chaucer. See 
https://www.lexico.com/en/definition/guerdon 
497. In ‘To the reader’ of “The Soveraigne Power of Parliaments & Kingdoms. Or Second Part of the Treachery and 
Disloyality of Papists to their Soveraignes,” not paginated. 
498. Part III, p. 70. 
499. Ibid. 
500. Dated March 5, 1645, but published in Lilburne’s London’s Liberty in Chains Discovered, October 1646. All quotations 
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But the real champion of  native right was John Lilburne, the Leveller pamphleteer known as 
‘freeborn John,’ who was most responsible for its popularization.501 Lilburne first invoked native 
rights in Englands Birth-Right Justified (October 8, 1645), arguing that the “Free-men of  England,” 
having fought to “preserve the Parliament, and [to defend] their owne native Freedoms and Birth-
rights,” have a right to elect representatives and decide the conditions of  Parliament’s meeting.502 
“Birth-rights” were those entitlements to which every Englishman were due. But Lilburne’s 
invocations often blurred the boundary between natural and national law, between the rhetoric of  
the ancient constitution and the law of  nature. In June 1646 he referred to the protection of  “my 
native, naturall, just legall, and hereditary freedomes and liberties,”503 and later in October he used 
almost the exact same formulation, writing that he’d choose death before “betraying my native, 
naturall, just liberties, which the fundamentall lawes of  this Land give me.”504  
The boundaries of  what was and what wasn’t a “native right” were not entirely clear, and this 
was reflected in the inconsistencies of  language. At this time, there was no ‘doctrine’ of  native right, 
but rather the terminology was part of  a shared vocabulary of  Leveller and republican claims against 
absolute Stuart monarchy. Thus, native rights could be claimed as both derived from natural law and 
rooted in the national English Common Law, both general applicable and particularly grounded in a 
specific English inheritance. Lilburne could referred to his “native and legall freedomes” to defend 
his house from a robber, in December 1647, suggesting no inconsistency between the two, nativity 
and legality.505 Recent scholarship on Leveller political theory has argued that the dual role of  natural 
and national law actually played a larger part than previously appreciated. The Leveller invocation of  
 
from Leveller tracts are drawn from the Leveller Tracts Project from The Liberty Fund, an in-progress seven-volume 
collection of Leveller writings 1638-1660. See https://oll.libertyfund.org/pages/leveller-tracts-summary. Vol 3 p 482. 
501. In the tracts discussed below, ‘native’ was also used in many other ways, see Appendix II. 
502. Vol. 2 p. 224. 
503. Lilburne, The Protestation, Pleae, and Defense of Lieutenant Colonell John Lilburne (June 11, 1646), Vol 3 p332. 
504. In a postscript to Lilburne, London’s Liberty in Chains Discovered (October 1646), Vol 3. P464. 
505. Lilburne, A Plea, December 1647. 
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natural law did not mean that the ancient laws had been destroyed and England had returned to a 
state of  nature. Rather, “the law of  nature underlay and underpinned the national laws,” and it was 
the combination of  the two that held the political body together even when the main governmental 
body had dissolved.506 In a clear example, the Parliamentarian Anthony Ascham referred to “our 
own native Rights” in contrast to “the original and inherent rights of  the society of  mankind,” 
intending to ground the former in the latter.507 The native could be distinguished from the natural, 
but in the most radical Leveller claims they had to be made consistent with each other.  
The most significant development was when “native right” received pride of  place in the 
first Agreement of  the People in October 1647, which would serve as the foundation for the famous 
Putney debates among officers of  the New Model Army. The Agreement was a set of  proposals for 
the terms of  a peace settlement, consisting mainly of  assertions of  the right of  ‘the people of  
England’ to elect representatives, who would be “inferior only to theirs who choose them.” It also 
urged a substantial widening of  the franchise and a reapportionment of  members of  parliament to 
be proportional to the number of  inhabitants. All of  these claims, both to self-government through 
representative legislature and to the supremacy of  such a legislature, the authors called native rights: 
“these things we declare to be our native rights, and therefore are agreed and resolved to maintain 
them with out utmost possibilities against all opposition whatsoever…”508 The native-ness was not 
meant to suggest a universalism, but clearly referred to an inheritance of  English law. Following its 
assertion of  “native rights,” the Agreement paid homage to “our ancestors, whose blood was often 
spent in vain for the recovery of  their freedoms,” which could only refer to the recovery of  national 
inheritance after the Norman Conquest.509  
 
506. Foxley, The Levellers: Radical Political Thought in the English Revolution, p. 91. 
507. Ascham, p. A3. 
508. The first Agreement of the People, October 1647. 
509. Foxley, “From native rights to equal liberty,” p. 16 
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The “native rights” proclaimed in the Agreement were rights to a legal inheritance (though one 
that was consistent with natural law) of  self-government through representatives, and against the 
Norman Yoke. The language of  ‘native right’ was again used in reference to the Agreement, such as in 
the Letter of  the Agitators, appended to the text of  the first Agreement, which explained that it was 
crucial to “declare these to be our native Rights, and not rather petition to the Parliament for them” 
because Parliamentary acts were alterable, whereas these rights were not.510 In 1650, Thomas Harbye 
took the entirety of  the Agreement to be summarized as an assertion of  pre-existing ‘native rights,’ 
which the free people had failed to assert.511 In an emphatic introduction, The Leveller Institutions for a 
Good People (November 30, 1648, just before the Agreement was presented to Parliament and rejected) 
called out to all “true cordial English Souls” to join the “Sea-Green Order” (a term for Levellers) 
and fight the “tyranny of  unjust Monarchs and Arbitrary Lords, been forcibly exiled, and from our 
Native Rights debarred…”512  
The most important legacy of  the Agreement of  the People was that in a certain line of  thought, 
‘native right’ had consistently meant a form of  popular national sovereignty, and could not be 
divorced from claims for self-governing institutions. Since the Agreement, it was a legislative idea just 
as much as an individualist one, and the call the reclaim native rights was always coded as a rejection 
of  the Norman yoke.  
For Lilburne, it was important to connect native rights to the fundamental common-law 
rights of  free-born Englishmen. For instance, in his December 1647 A Plea (written while 
imprisoned), Lilburne refers to Sir Edward Coke’s (as ‘Cook’) Institutes as having “positively 
 
510. Letter of the Agitators, “For the noble and highly honoured, the Free born people of England,” in Vol 4. See also 
the claim to not deprive “the Army and people of their native rights,” in The Mischiefes, evils, and dangers, which are and will be 
the necessary consequence of the Armiesndeclining or delaying the effectual fulfilling… (October 9, 1647), and in The Case of the Army 
truly States… Humbly proposed by the Agents of Five Regiments of Horse (October 15 1647), discussing the “effectuall meanes” 
for obtaining “the native rights of the Army.” Vol 4. 
511. Thomas Harbye, The Nations Claim of Native Right… (1650), quoted in The Agreements of the People, The Levellers, and the 
Constitutional Crisis (ed. Elliot Vernon, 2012). (Page in digital version, start of Edward Valance’s chapter). 
512. Anonymous, The Leveller Institutions for a Good People (November 30, 1648), Vol. 5. 
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declare[d] it was the native and ancient rights of  all Englishmen” to not pay fees for the 
administration of  justice, while Cook had in fact used no such language.513 Similarly, in To the Supreme 
Authority of  England, Lilburne marked the Magna Carta itself  as “our Native Right,” and later 
equated the “Ancient Liberty of  this Nation, that all the Free-born people have freely elected their 
Representatives in parliament” to a Native Right and a “Birth-right” which was under attack.514  
The equation of  ‘native’ and ‘birth-’ right was not a mere rhetorical turn for Lilburne, but 
served a larger political project. Rachel Foxley has argued that the use of  “Free-born Englishmen,” 
which was not common before Lilburne’s pamphlets, came out of  his adaptation of  legal concepts 
as developed by Coke’s Common-law writing. This adaptation took at least two specific forms. First, 
it involved transforming Coke’s definition of  a ‘denizen’ as a native inhabitant into the more widely 
applicable Free-born Englishman, collapsing distinctions between residents and English subjects 
(members of  the polity with claims to particular liberties). Thus, he could use ‘undenize’ and 
‘undenizenize,’ referring to the loss of  liberties.515 Second, Lilburne transformed an existing medieval 
notion of  ‘liberties’ as particular privileges tied to a status or office. If  the ‘liberties’ and ‘native 
rights’ of  all Englishmen-as-inhabitants were this sort of  liberty, then it was by extending the 
necessary ‘status’ to all Englishmen.516 Lilburne’s use of  ‘native right’ as synonymous with birth-right 
was part of  his expansion the common-law ideas to a larger set of  possible inhabitants. Indeed, the 
widespread usage of  “native right” after the strictly Leveller versions speaks to how successful he 
was.  
 
513. Lilburne, A Plea (December 1647), note L, Vol 5. 
514. Lilburne, To the Supreme Authority of England, the Commons Assembled in Parliament. The earnest Petition of many Free-born 
People of this Nation, January 18, 1648. Similar language is used, as ’antient hereditary, just and native right’ in To his 
Excellency Sir Thomas Fairfax (February 17, 1648). The Hunting of Foxes, attributed to either Lilburne or Richard Overton, 
March 21 1649, also refers to the “Native and just Rights” won by “adventerous hazards and bloud” in the war. 
515. Foxley, in Reese Collection, p. 10-11. Also, in Lilburne’s Second Agreement of the People, he argues that electors would 
have to be “natives or denizens.” 
516. See Foxley, “John Lilburne and the citizenship of ‘free-born Englishmen,’” p13-14. For the exploration of the 
common-law idea of liberties tied to status or office, see Conal Condren, “Liberty of Office and its Defense in 
Seventeenth-century Political Argument,” History of Political Thought, Vol. 18, no. 3, 460-482. 
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After the Agreement of  the People proclaimed inherited rights to self-governance as “our native 
rights,” many other Leveller texts picked up the language as well. The term and its close cognates 
were often directly associated with the right to choose their own representatives, and more 
specifically, with the text of  the Magna Carta and the sovereign power of  Parliament.517   The term 
was also widely used as a general reference to freedoms or liberties as individual claims shared 
among Englishmen. In Lilburne’s cases, writing frequently from prison, these ‘native’ liberties often 
included procedural or criminal rights.518 There were also some usages that invoked native right 
explicitly against either conquerors, or against monarchs presented as invaders of  ‘native right.’519  
By the 1650s, “native right” was common outside of  the its original Leveller context. The 
royalist Dudley Digges opposed the idea that ancient native rights were never entirely abrogated in 
conquest and therefore could be asserted against monarchs (an idea exemplified in William Prynn’s 
usage above): “it ceases to be lawful after we have made ourselves social parts in one body because 
we voluntarily and upon agreement restrain ourselves from making use of  this native right and the 
renouncing this power by mutual compact will appear very consonant to sounds reason…”520 In 
Digges’s usage, ‘native right’ is practically equated with “natural right,” or at least a right that was 
prior to society and surpassed by it.  
 
517. For examples of where Parliament or the Magna Carta is equated with or drawn from native rights, see: The Peaceable 
militia (anonymous, August 16, 1648); An Outcry of the Youngmen and Apprentices of London (John Lilburne, August 29, 
1649), where Parliament is “the very interest, marrow, and soul of all the native rights of the people”; The Humble Petition 
of divers well-affected people (anonymous, August 31, 1650, equating the Magna Carta); The Only Right Rule for Regulating the 
Lawes and Liberties… (credited to ‘several hands,’ January 28, 1652), where ‘antient rights remain alive to this day, as 
Parliaments and juries’ and later as ‘antient native rights’; An Hue-and Cry after the Fundamental Lawes and Liberties of England 
(Lilburne, September 26, 1653), Native right identified (in part) with the Magna Carta and the Petition of Right;  The 
Leveller: Or the Principles & Maxims Concerning Government and Religion (anonymous, February 16, 1659), associating native 
right more broadly with the claim that the people will ‘not be bound bust by their own consent;’ 
518. See for examples from Lilburne, The Legal Fundamental Liberties of the People of England Revived (June 8 1649); His 
apologeticall narration (April 1652); As you were, addressed to Cromwell; The Just Defense of John Lilburn (August 25 1653). 
Other Levellers using it similarly are found in: William Prynne, A Legal Vindication of the Liberties of England (July 16, 
1649); William Walwyn, Walwyns Conceptions; for a Free trade (May 1652), associating native rights with ‘common rights’; 
James Frieze, The Out-cry! (May 16 1659); William Bray, A plea for the Peoples Fundamentall Liberties and parliaments (1660). 
519. See Marchamont Nedgam A Plea for the King (November 20, 1648); George Walker Anglo-Tyrannus, or the Idea of a 
Norman Monarch (December 1650); Lilburne, As you were (May 1652). 
520. Emphasis mine. Dudley Digges, cite, p. 6. He uses the phrase similarly on p16 and p137-138. 
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In another instance, and likely the closest direct influence on Locke’s own thinking, James 
Harrington used ‘native right’ several times.521 In Prerogatives of  Popular Government (1658) Harrington 
provided a defense of  Oceana as a point-by-point refutation of  Matthew Wren’s Considerations on Mr 
Harrington’s Common-wealth of  Oceana (1657). In particular, Wren had critiqued the role of  the ‘agrarian 
law’ in Oceana, which was the “perpetual law, establishing and preserving the balance of  dominion” 
by a distribution of  land among proprietors. The agrarian law was seen as the foundation of  any 
commonwealth, with forms of  government distinguished by how they divided lands among the 
many or few.522 But in Wren’s view, if  government was based on property, which he claimed was 
Harrington’s view, then “propriety exists in nature before Government, and Government is to be 
fitted to propriety, not Propriety to Government,” and it would thus be an injustice to redistribute 
land, as ‘the agrarian’ required. Wren went further, “For though government is once fixed, it may be 
fit to submit private to public Utility, when the question is of  chusing a Government [illegible] every 
particular man is left unto his own native right, which cannot be prescribed against, by the Interest 
of  all the rest of  Mankinde.”523 The native right for Wren was equated with a pre-civil property right 
posed against government redistribution. In essence, it was the same as Digges’s equation of  native 
and natural right as prior to government, and similar to Locke’s natural property right in Ch V of  
the Second Discourse.524  
 
521. Though there was no ‘native right’ invoked in Oceana (1656), Harrington did provide an extended discussion of 
native versus foreign territory. See “Part I: The Preliminaries.” 
522. Harrington, Oceana, “The Preliminaries: showing the principles of government.” Interestingly, the debates between 
Harrington and Wren took place through the medium of both biblical land appropriations and divisions (much attention 
paid to the land of Israel and the conquest of Canaan) and to greek Agrarian laws, with an emphasis on Lacedaemon. 
523. Considerations p81, quoted in Harrington, Prerogatives, p93. 
524. I do not discuss here the difference between ‘property’ and ‘propriety’ in seventeenth-century English thought. 
Suffice it to say for now that there were not clear distinctions between a notion of ‘property’ as legal ownership, and a 
notion of ‘propriety’ as the things properly ‘due’ to a person. In the first edition of Locke’s Second Treatise he used the 
word ‘propriety’ instead of property. 
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In his response, Harrington denied most of  Wren’s premises.525 But he also responded to 
Wren’s charge in the language of  ‘native right.’ Harrington argued that Wren had confused ‘native 
right’ with ‘legal propriety.’ The former is properly understood as the consequence of  God having 
given the earth to mankind in common, and therefore might even sanction men taking food for their 
sustenance even against the ‘legal propriety’ of  another. That is, native right, properly conceived as 
analogous to natural right, may as easily be opposed to legal property. But, in the most substantive 
response, Harrington charged Wren hypocrisy. When defending monarchy Wren had allowed for the 
‘leveling’ of  nobility, while in critiquing the commonwealth, such leveling was unlawful. In the 
former defense of  monarchy, any man would be “bound to relinquish his Native right,” rightfully 
required by the Prince, while in the latter, “no man is bound to relinquish his Native right,” in the 
interest of  mankind.526 Harrington thus gave Wren a double response. First, the native right is a 
minimal pre-civil claim to the earth for sustenance and in no way equivalent with the actual legal 
holdings in society. Second, even if  the native right were equated with ‘legal propriety,’ there would 
be no reason why it should be so closely protected under a commonwealth while it is frequently 
abused in a monarchy.527  
We can thus identify a related though distinct vocabulary of  native right in royalist and 
republican usage. In the common Leveller version, ‘native right’ stood for an entitlement to self-rule 
through a legislature, usually embodied in Parliament though not restricted to it, and largely inherited 
from ancient rights. The Leveller version made use of  the common-law language in order to shore 
up its validity in existing vocabulary, but it allowed for native right to be claimed against the law as 
 
525. p94. This defense was made in two steps. First, just because he did not derive property from law, does not mean that 
he assumes ‘propriety to be in nature.’ Second, just because he claimed that sovereignty (“empire”) came from ‘the 
Legall state of Propriety’ does not also mean that “Empire must follow the natural state of propriety.” 
526. Prerogatives, pp. 94-95 
527. Wren wrote another response to Harrington’s defense, titled Monarchy asserted, or The state of monarchicall and popular 
government; in vindication of the considerations upon Mr. Harrington’s Oceana (1659) 
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such, and there for its relationship to ‘natural rights’ was always ambiguous at best. In the version 
found in republican and royalist sources, native right was directly associated with ‘natural’ and the 
notion of  inheritance was entirely absent.  
 
Locke’s Doctrine of  Native Right 
We are now in a better position to understand the way Locke uses native right in the Second 
Treatise. Locke’s two invocations of  native right in “Of  Conquest” mirror the two meanings 
explained above. In his first usage in §176 the native right was a right against a conqueror to inherit 
the land. It was an almost exact reproduction of  the Leveller notion of  an inalienable claim to 
always reclaim indigenous autonomy against a conqueror. The subject of  the right was also 
fundamentally collective - it was either a people of  the conquered, as in §176, or ‘society’ writ large 
as in §220. But in the second usage (§192), Locke defended inalienable property as a native right. It 
was clearly a reference to Stuart attempts to ‘level’ the nobility, which Locke would have been 
sensitive to as Shaftesbury’s aid. Locke’s second version of  the native right was an adoption of  its 
broad meaning as equivalent to natural property right, as in Harrington’s Prerogatives. But the 
individualist native right was limited to a critique of  a king’s attempt to take property, not territory. 
The collective claim to perpetually throw off  conquerors could not rest on that right alone.528 
The Leveller notion that Locke adopted had five important characteristics. First, it 
ambiguously fused natural and national law, at once seeking authority in the common law and in 
universal law. Second, since the Agreement of  the People, it had consistently meant national sovereignty, 
in some form. Third, it was an anti-Norman doctrine. Native rights, as rooted in national law and a 
claim to sovereignty would have been understood in relation to Norman Yoke theory. Fourth, it was 
 
528. I am indebted to Avery Kolers for this point. “‘Grecian Christians,’ Indigenous Peoples, and Lockean Proto-
nationalism,’ unpublished manuscript. 
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an idea that made sense especially as an appeal to lost rights in the context of  the dissolution of  
government. The native right was what held society together when government had either dissolved 
entirely or had fallen to conquest or tyranny. And finally, in Lilburne’s version, the native right was 
inclusive: it was meant to apply as widely as possible, to include not just citizens but denizens.  
It may be the case that ‘native right’ as we find it in Leveller texts was essentially equivalent 
to the rights of  ‘Free-born Englishmen’ or English ‘Birth-rights’ as described by Lilburne, and did 
not actually contain meaning particular to its nativity. But even if  this were the case, that ‘native 
right’ was merely one among many equivalent terms, what is significant (and as yet unremarked 
upon) is that Locke adopted the language of  “Native right” specifically, and used it to describe the 
conditions and claims of  subjected populations under conquest. This is particularly important 
considering that Locke is otherwise often labeled as having rejected, side-stepped, or completely 
ignored debates that revolved around the particularly English rights of  the ancient constitution. Seen 
in this light, Locke’s invocation of  ‘native rights’ of  inheritance allowed him to draw on common 
law vocabulary that could potentially be universalizing. The ‘Native right’ of  the Agreement of  the 
People was clearly native to those born as free Englishmen – but the ‘native right’ of  Locke’s 
conquered populations had no national particularity. Locke conscripted the idea of  native right 
unambiguously into natural law. In Locke’s hands, native becomes a principle of  natural law that 
populations always have a right to retake their territory and exercise popular sovereignty over it. 
Yet the principle was not universalizing. Locke’s reference to the Grecian Christians reveal 
the selectiveness of  Locke’s native right. Christians of  Greece, like Christians of  Britain, were 
entitled to perpetually throw off  conquerors and reclaim their land. Nothing in “Of  Conquest” 
suggests that only Christians qualified, but Locke left it unclear exactly what did qualify a society to 
its territorial native right. Certainly, it did not apply to native Americans.529 He not view their land as 
 
529. Paul Corcoran’s interpretation of native rights applies it to native Americans, but there is nothing in Locke’s text 
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‘conquered,’ and by his description their social and political structures were dispersed, concatenated, 
and unstable. The figure of  the English planter versus the Indian hunter underlay more than 
different claims to property. Whatever proto-nationalism was present in Locke’s doctrine of  native 
rights, he applied it selectively and sparingly. 
 
V. Conclusion 
In this chapter I have argued that Locke provides an under-appreciated perspective on 
territory through “Of  Conquest,” with his doctrine of  the “native right.” I have argued that Locke 
got the notion of  a native right from Leveller discourse, wherein it came to mean an anti-Norman 
claim to national sovereignty. Read in this light, Locke’s native right is a natural law principle that 
(some) societies maintain an inalienable right to reclaim the land of  their formerly sovereign 
territory, and to rule it through indigenous political institutions. While other more individualist 
versions of  the native right existed, Locke’s usage leans heavily on the collectivist version, which 
identifies the right-holder as society writ large. Territorial rights for Locke are rights of  peoples, not 
individuals or commonwealths.  
Native right understood in these terms suggests two ideas, mentioned only briefly here. First, 
what were the characteristics of  the ‘society’ who held the native right? Locke seems clear 
throughout the Second Treatise that his state of  nature is not asocial, but rather consists of  myriad 
social relationships, most important familial ones. It is significant that in the moment in which 
territories are mutually divided, he assumes that there already exist extensive social groupings that 
transcend even platonic families. But just how social is the pre-commonwealth state? When 
government dissolves, how ‘thick’ are the ties that bind the society that makes claim to its native 
right to reform its own government (§220)? Moreover, what assumptions explain the seemingly 
 
that suggests he intended this. 
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selective application of  the native right doctrine? It is clear that the Grecian Christians and native 
Englishmen are a ‘people’ independent of  any political form, but it is left unspecified what (if  
anything) united them.  
Second, Locke’s notion of  native right suggests a new perspective on the genealogies of  
conquest theory. The history of  conquest in European political thought after the sixteenth-century 
is often divided into two distinct legacies. The first was centered spatially in the colonies, and was 
centered normatively on the legitimacy of  territorial conquest over the New World. The second was 
centered spatially within Europe and centered normatively on the legitimate limits to political 
authority - it considered whether and under what conditions sovereignty was lost by one entity and 
acquired by another, and whether a monarch who claimed authority through such a process was 
absolute.530 It is easy to characterize the debates over the Norman conquest as part of  the latter 
genealogy. It clearly focused on limits to authority, did not directly concern the colonial world, and 
any territorial acquisition was in the distant past. But the doctrine of  native right read as a statement 
about collective territorial title fits much better with the normative concerns of  the first branch than 




530. A typical statement of this split genealogy is Yves Winter’s entry on conquest for the Critical Lexicon: 
https://www.politicalconcepts.org/conquest-winter/ 
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7. Wolff: Perfection, Solipsism, and the End of Christian Universalism 
I. Introduction 
 Christian Wolff developed an approach to defending territorial states distinct from 
Pufendorf’s moral conventionalism and Locke’s proto-national theory of native rights. Wolff’s 
theory was grounded in an abstract rationalist theory of perfection. At first glance, perfection was an 
universalist principle, but in Wolff’s hands it became a solipsistic moral theory that limited the scope 
of political morality to the territorially circumscribed state. Moreover, Wolff combined his 
rationalism with the high point of cameralism, the practically-oriented German science of state 
management. For Wolff, to perfect itself, a nation had to attempt to know and manage territory and 
its citizens. 
 Christian Wolff (1679-1754) is best known as the greatest German philosopher between 
Leibniz and Kant, as a disciple of the former and vanquished by the latter. But this understates 
Wolff’s achievements in philosophy and political theory, and the massive influence he wielded 
during his lifetime. Wolff was born in Breslau, the chief city of Silesia, belonging to the Catholic 
Hapsburgs but with a majority Lutheran population. Confessional disputes were common, and a 
favorite pastime among students was theological competition between Protestants and Catholics.531 
Wolff initially became a mathematician, but his philosophical work grew to encompass metaphysics, 
ethics, politics, economics, and international law. Wolff claimed that the subject of philosophy was 
the science of “all possible things, and of the how and why of their possibility,” and his writing was 
notable in part for its unmatched breadth.532 The foundation of his work was always the application 
of what he called the ‘scientific method,’ which he understood as a method of reasoning beginning 
 
531 Thomas Ahnert, “Introduction,” in The Law of Nations Treated According to the Scientific Method, by Christian Wolff, 2017, 
ix. 
532 Thomas P. Saine, The Problem of Being Modern, or, The German Pursuit of Enlightenment from Leibniz to the French Revolution 
(Detroit, Mich: Wayne State University Press, c1997), 120. 
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with certain premises and leading tightly to incontrovertible conclusions. Confessional divides were 
always present in his mind, and in his autobiography, Wolff reflected on the religious disputes of his 
childhood in Breslau, claiming he was drawn to the scientific method as a way to resolve such 
religious differences.533  
Wolff began his education as a divinity student in 1699, but soon shifted his studies to 
mathematic and natural science, and later to philosophy in 1702. After defending his dissertation in 
1703, an examiner sent it to Gottfried Leibniz for an opinion. The older scholar wrote to Wolff 
praising the dissertation, beginning a correspondence which lasted until Leibniz’s death in 1716.534 
Wolff began a teaching career at the University of Halle in 1703, initially in mathematics but moving 
into natural philosophy. In 1720 he published his first treatise on metaphysics, followed by texts on 
ethics and politics. In 1723 Wolff was expelled from Prussian lands by Frederick William I, on the 
grounds that his philosophy was dangerous and atheistic. He would triumphantly return in 1740 at 
the invitation of Frederick II, Frederick William’s son, and teach at Halle until his death in 1754.  
Recent interest in Wolff has considered him anew in light of what has been labeled the “new 
history of morality.”535  Largely influenced by the work of J.B. Schneewind and Knud Haakonssen, 
since the 1990s historians of philosophy have been excavating a uniquely ‘modern’ theory of natural 
law as distinct from its Scholastic forebears.536 Modern moral philosophy in this approach is not a 
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teleological march toward Kant, but an active pursuit of a new secularized language for political 
society. This resulted in a large variety of approaches (‘rival enlightenments’ in Ian Hunter’s 
language), including the moral conventionalism of Pufendorf and the metaphysical rationalism of 
Leibniz.537 Within this context Wolff’s legacy has become more uncertain. He is still seen as a 
continuer of Leibniz’s rationalism, but his main philosophical project was also indebted to Scholastic 
and Aristotelian ideas.538 Regardless of Wolff’s influences, his legacy was a complete reorganization 
of philosophy and its parts.539 Wolff’s ambitious project is also credited with the invention of 
philosophical language in the German vernacular, writing his initial studies only in German and only 
later expanding them into multivolume Latin versions.540  
 But in the ‘new history of morality’ Wolff’s political and international thought is rarely the 
main focus. Moreover, when scholarship does address his political thought, it is almost exclusively 
with regard to his idea of a supreme state, the civitas maxima, and then in relation to the history of 
international law.541 The proposal of a supreme state, even as moral fiction, gave rise to controversy 
in Wolff’s time, and its exact meaning continues as a matter of debate today.542 But even then, 
Wolff’s political theory is often taken in isolation from his larger philosophical project. Richard Tuck 
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exemplifies this tendency, explicitly avoiding Wolff’s philosophical underpinnings to exclusively look 
at how Wolff reproduced some of Pufendorf’s account of the law of nations.543  
In this chapter I want to show the connection between Wolff’s larger philosophical project, 
namely his account of perfection, and his international political theory. Specifically, I aim to answer 
the question: How does Wolff’s doctrine of self-perfection manifest spatially in his understanding of 
the structure and content of the international order? The centrality of the civitas maxima as a state of 
states should not distract us from the fact that his international theory remains, like his ethical 
theory, essentially solipsistic. By transforming perfection into ‘self-perfection,’ Wolff alters the 
structure of collective political life, ultimately providing an account of a self-sufficiently legitimate 
territorial nation-state, which Wolff fleshes out with his discussion of territorial ownership and 
boundaries. 
The contributions of this chapter are the following. First, I aim to alter the focus of 
Christian Wolff’s international political thought away from the civitas maxima. The main political unit 
remained for him the territorial state. Second, the chapter establishes a connection between Wolff’s 
adaptation of perfection and the territorialization of sovereignty. Self-perfection ends up being the 
philosophical underpinning to the sovereignty of Wolff’s territorial state. Third, the chapter 
contributes to the understanding of the connection between secularization and territorialization. 
While that subject has already been studied at length, what has not been remarked upon is its 
connection to the repudiation of the ‘use’ criterion for territory. Secularizing political theory went 
hand-in-hand with an allowance for a variety of ways to organize collective life on land. As we 
already saw with Locke, the use criterion, so important for private acquisitions, had little bearing on 
the territorial rights of states. Finally, the chapter brings original contributions to the study of the 
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doctrine of self-perfection by looking at its spatial consequences in Wolff’s discussion of political 
membership, through the categories of citizen, foreigner, native, and exile. 
 
II. German Natural Law at the turn of the eighteenth century 
To understand Christian Wolff’s philosophy of perfection and its consequences in the 
context of his international theory, we first need to look at the context of German natural law in the 
late seventeenth- and early eighteenth-centuries, when Wolff was reared and grew to academic 
maturity.  
At the end of the seventeenth-century, Europe experienced a broad intellectual debate over 
the nature and source of moral value and ethical instruction. The debate had been largely galvanized 
by the pathbreaking work of Thomas Hobbes in Britain, and Samuel von Pufendorf in the 
Empire.544 Pufendorf and Hobbes presented a new approach to political and moral life that made 
nearly all social arrangements a matter of convention, as opposed to natural compulsion. Pufendorf, 
as discussed in Chapter 4, reworked the structure of natural law so that the state, as well as smaller, 
pre-state forms of human organization, were ‘moral entities,’ and as such, had moral force only 
through imposition. In this way, Hobbes and Pufendorf started a radically new ‘voluntarist’ 
approach to natural law.545 For the new voluntarism, only a will (of humans or God) could form 
moral bonds.  
But the voluntarist philosophy was hardly dominant. In Britain it had largely failed to take 
hold, only to be recreated as an historical premise by David Hume and Adam Smith.546 But in 
Germany, lacking the religious unity of the Anglican church and fractured along both confessional 
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and territorial lines within the Empire, Pufendorfian voluntarism remained strong, having been in-
part reinvented by Christian Thomasius.547 Opposed to it were two other traditions. First, there still 
remained a traditional philosophy rooted in the new theology of the Reformation, which saw 
morality as stemming exclusively from revelation (particularly Lutheran Pietists).548 Second, there 
was a clear alternative to Pufendorf’s natural law: a ‘rationalist’ tradition, associated mainly with the 
philosophy of Gottfried Wilhelm Leibniz, and carried on in the eighteenth-century by Christian 
Wolff. This strand of German natural law emphasized the perfectibility of the world through the 
perfection of each of its parts in a divinely pre-ordained system, which only rational thought could 
understand. Voluntarist and rationalist natural law shared a vocabulary, and were both capable of 
bridging confessional divides, but were different in critical ways.  Pufendorfian voluntarism was 
concerned with controlling inherently passionate and irrational human beings, which required the 
conventional imposition of duties. Doing this required overcoming sources of conflict to establish 
whatever peace could be found on Earth. But end of Leibnizian metaphysical rationalism was 
human happiness as perfection, not mere peace.  
As addressed in Chapter 4, natural law was an important genre for the defense of secular 
territorial states in Germany in the late seventeenth- and early eighteenth-centuries. The vocabulary 
of natural law, in both its voluntarist and rationalist offshoots, emerged as a useful tool for territorial 
states, offering normative foundations without any reference to revealed religion. Territorial states, 
often with a clash between the population’s and the dynasty’s preferred confession, could defend 
their rule on principles that claimed to be ‘natural’ without inciting sectarian war.549 That priority was 
especially important for Prussia and Wolff’s patron, Frederick II (the Great). While many protestant 
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states were still intolerant of Catholics, Frederick’s Prussia became a beacon of toleration, especially 
after gaining another five hundred thousand Catholic subjects in the conquest of Silesia in 1742.550 
Frederick himself was a religious skeptic, and strove to elevate an administrative and military 
bureaucracy loyal to the state of Prussia over any confessional divide.  
To understand the genesis of Wolff’s philosophy of perfection, it is necessary to take a brief 
detour into the neo-Platonist philosophy of Leibniz. As mentioned above, Wolff followed the 
rationalist metaphysics line in German natural law against Pufendorf’s voluntarism. The core of 
Leibniz’s thought was the theory of monads and monadology. For Leibniz, the only real things are 
those simple substances (monads) that were not really material, but rather entities capable of force 
and action and perception. Every monad was considered a complete self-contained principle, 
including every predicate of itself and every possible development.551 This theory of simple 
substances was irreducible to individual parts, but instead was always worked into a larger coherent 
and harmonious system. According to Tim Hochstrasser, God gives each of the monads their 
direction, and they are drawn toward a harmonious relation to one another, and therefore universal 
congruence as a principle was inscribed into each monad. The structure of the whole existed within 
each of its parts, no matter how small. Thus, the world was not a chaotic arrangement, but divinely 
ordered. Here we find the source of Leibniz’s natural law philosophy: because the structure of the 
whole was in each part, we could learn about universal law (metaphysical and ethical) by learning 
about the nature of each part.552 The principle of perfection was a product of the idea of universal 
harmony. In Leibniz’s system, each part strove to bring about pre-established order, which was to 
strive for perfection of itself and of the whole (which, given the reflection of the structure of the 
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whole in the parts, was one and the same). Perfection itself followed from the premise that God had 
created the best of all possible worlds, wherein all things were optimally perfect and minimally 
deficient.  
Monadology provided a deeply Neo-Platonist worldview. In the divine harmony of all parts, 
ethics, theology, and metaphysics met and were exhaustive of each other. Moreover, as simple 
substances tended toward perfection, it was into a system of ordered hierarchy. But while Wolff 
took the notion of perfection from Leibniz (and we’ll see later how he applied it to the idea of 
nations) it was the neo-Platonist element that he abandoned. The simple substances of Wolff’s 
metaphysics did not develop toward a divine harmony, but instead only toward self-perfection, and 
notably not a self-perfection constitutive of any ‘higher’ order.553 Because perfection became a 
matter of each individual part and its own substance, rather than a higher order, the presence of 
God would appear superfluous. As we will see in Wolff’s appraisal of Chinese philosophy, this was 
indeed the case, and knowledge of God was only incidental to living a moral life. Rather than 
revelation, there was no better guide to self-perfection of human beings than human reason itself.554 
The extent to which Wolff was actually influenced by Leibniz’s philosophy, as opposed to 
merely borrowing the language of certain concepts, is contested.555 In his early career Wolff struck 
up a correspondence with Leibniz, and the latter was central in getting Wolff his first university 
appointment.556  But Hochstrasser has argued that while it seems clear that Wolff was in touch with 
Leibniz when publishing his first systematic works, the core of Wolff's philosophy, and the means to 
which he put perfectibility, were much more indebted to an Aristotelian teleology by way of Thomas 
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Aquinas. Leibniz’s perfectibility came in Wolff's hands to be a more imminent principle of the 
perfection of each individual substance - and each individual person. Moreover, Wolff’s perfection 
was relative to the social position and condition each person was in, meaning that it was not 
reducible to judgment outside of space and time.557 Wolff’s debt to the scholastics was recognized in 
the eighteenth-century by Hartmann, a historian of the so-called “Leibniz-Wolffian philosophy.” But 
before Hochstrasser, it had been little remarked on in contemporary scholarship, instead seeing 
Wolff as an almost direct intellectual descendant of Leibniz and the metaphysical approach to 
German natural law.558 For J.B. Schneewind, Wolff adopted some Leibnizian language, especially the 
sense of pre-ordered harmony, but was “more nearly an eclectic than a Leibnizian.” If there ever was 
such thing as “Leibniz-Wolffian Philosophy,” Schneewind concludes, then “its ethics and political 
theory are largely of Wolff’s own making.”559 In Wolff we find a thinker who adopted Leibnizian 
language and systematized some of Leibniz’s ideas, but who simultaneously drew from multiple 
traditions, and the political consequences of his systematic philosophy were original. 
 
III. Perfection and Wolff's Moral Psychology 
The role that perfection plays in Wolff’s political philosophy is rooted first in his 
psychology.560 For Wolff, the soul (as a psychological determinant of behavior) is divided into two 
parts, cognitive and appetitive. The cognitive aspect is responsible for rational thought and deals in 
abstract understanding, and the appetitive part deals with the senses and desires derived from those 
senses.561 While moral knowledge (knowledge of good and evil) relies on the cognitive capacity to 
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discern the nature of things, politics and political knowledge is concerned with the appetitive part. 
Practical philosophy, accordingly, was merely “the science of directing the appetitive faculty in 
choosing good and avoiding evil.”562 Politics for Wolff was premised on the unreasonableness of 
most people. Reasonable people, he thought, had no need for law because they would pursue 
actions that would take them closer to perfection regardless.563 Politics was the process of the 
reasonable, who understood moral knowledge and had no need for law directing the actions of the 
appetitive and unreasonable. 
Wolff understands the soul not as a spiritual concept but as a psyche. Adopting Leibniz’s 
language, the soul is understood as a simple, non-corporeal substance and is defined by the power of 
representations. Representations are ways that the soul tries to make sense of and organize the 
world. When the soul creates a representation, it can be more or less clear and more or less distinct. 
The former, clarity, is the measure of how well we can distinguish something from others like it (can 
we tell one kind of tree apart from other kinds). The latter, distinctness, is the measure of how well 
we understand something’s component parts (being able to identify a kind of tree by its leaves, bark 
texture, and branch strength).564 
 
Wolff’s Concept of Perfection 
Wolff understood the world as the best, and therefore most ‘perfect’ of all possible worlds, 
and this idea shaped the structure of his entire practical philosophy. But what is perfection, and what 
did it mean to be perfect? In the German Metaphysics, Wolff defined perfection as “the harmony of 
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the manifold,” but this is too imprecise for our purposes.565 In Reasonable Thoughts About the Actions of 
Men, for the Promotion of Their Happiness, he provided more detail:  
If the present condition agrees with the previous and the following conditions, and 
all of them together agree with the essence and nature of man, then the condition of 
man is perfect; and the greater the agreement is, the more perfect the condition will 
be. By contrast, if the past condition disagrees with the present, or the present with 
the future… then the condition of man is imperfect. In this way, man’s free actions 
promote either the perfection or the imperfection of his inner and outer condition.566 
 
We can discern two elements to Wolff’s idea of perfection: the nature of a thing, and the relation of 
that thing to others, and ultimately, the universe. God’s creation of the perfect world meant that all 
things in it, have a proper, correct, and ‘perfect’ condition. Moreover, each of these individual parts 
were created as part of a coherent and orderly system. Entities can thus progress toward perfection 
both by making themselves closer and closer to the ‘nature’ of their own condition, and by coming 
into closer alignment with other entities around them. For an entity to be perfect means for its 
component parts (be they all the parts of the entire universe, or parts of a tree) to function together 
harmoniously towards a collective end. “The more parts they contain,” Schneewind explains, “and 
the simpler the principles of their organization toward the end, the more perfect they are.”567 
Haakonssen is also helpful here. The perfection of something toward its own nature means 
understanding its natural abilities, and realizing them “in such a way that they are in harmony with 
each other, both in ourselves and in others.”568 In Reasonable Thoughts, Wolff is clear that humankind 
is “suited by nature to know truth,” and this fact means that “manifold strivings for knowledge” 
perfects the natural human condition.569 The core of Wolff’s practical philosophy is thus reason, and 
the ability of reason to help us find perfection. 
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Perfection underpinned Wolff’s understanding of moral knowledge. “What makes our inner 
and outer conditions perfect is good,” he writes, “by contrast, what makes them less perfect is bad. 
Hence man’s free actions are either good or bad.”570 It is important that perfection – and the 
subsequent idea of good and bad as merely conducive or obstructive to perfection – is a 
psychologically descriptive idea. Wolff thinks that the idea of perfection helps explain the inner 
workings of the will, and how the will motivates certain actions over others. Having knowledge of 
the good (that is, what brings us closer to perfection) is the basis of the will, and anyone who 
perceives ‘good’ in an action is bound to will that action.571 We similarly have a subconscious 
perception of perfection, so that people have “an intuitive awareness of perfection,” and an 
“intuitive knowledge of perfection affords pleasure or enjoyment.”572 To be clear, it is not that Wolff 
thinks we naturally understand what perfects our condition and what actions are therefore good and 
bad. Gaining moral knowledge requires study and learning.  
Because the soul is constituted by the power of representation, which can fail in distinctness 
and clarity, we often misunderstand what perfection requires of us. But Wolff thinks that willing an 
action is the same as experiencing a recognition of perfection in that action. It is impossible to will 
an imperfection, only that we may mistake one for the other. Evil, in Wolff’s system, is thus reduced 
to an error. Wolff maintained the language of Good and Bad, but they were no longer absolute 
moral values.573 Wolff saw pleasure and pain merely as experiences we have when we recognize 
perfection or imperfection in something, and if we take pleasure in something ‘bad’ it is because we 
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have mistaken it for the good.574 Thus, independent of the Scottish Enlightenment, Wolff created his 
entire ethical system as machinations of pleasure and pain.  
Achieving perfection required two kinds of knowledge: of the nature of things, and of chains 
of causality. Wolff claimed that actions are intrinsically either good or bad because of their 
consequences, “and what follows from them must necessarily follow and cannot remain unrealized.” 
Wolff is a positivist here: there is only a degree of knowledge that prevents us from knowing all 
consequences of actions, but the perfectly knowledgeable person should, in principle, be capable of 
determining what actions are good or bad by their necessary consequences. Wolff in essence 
collapses deontological and consequentialist ethics: actions are inherently good or bad, because they 
are immutably tied to consequences.575 
The immutability of the natural world has the added effect of making God’s command 
superfluous for moral philosophy. “If it were possible that there were no God,” Wolff proposes, 
“and the present connection of things still subsisted, the free acts of man would remain good or 
bad.”576 Wolff was fighting two battles at once. He simultaneously made revealed religion 
superfluous for moral knowledge, and rejected the voluntarist strand of natural law, stemming first 
from Pufendorf and represented in Wolff’s day by Christian Thomasius. In Wolff, moral knowledge 
(which was the basis of political knowledge) was objective and, in principle, accessible to all humans, 
regardless of revelation. 
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Perfection: The once and future law of nature 
Perfection was also a normative concept, in addition to descriptive. Because actions could 
make our condition more or less perfect, Wolff thought we were obligated by nature by one precept: 
“Do what makes you and your condition, or that of others, more perfect; omit what makes it less 
perfect.”577 This single law of nature included all human actions, and any other law was only a special 
law derived from it, and “this rule is the entire ground of all natural laws.” Again, emphasizing the 
superfluidity of religion, Wolff claimed that this law of nature would hold even without God, and 
atheists were for that reason not exempt from it.578  
Following the law of nature to make oneself and others more perfect requires reason and 
knowledge. Because actions, necessarily tied to consequences which would bring more or less 
perfection, are inherently good or bad, in order to judge actions and pick between them (that is, act 
morally), we require reason, which is none other than “insight into the connections of things.” 
Accordingly, “reason is the schoolmistress of the law of nature.”579 As we saw above, in Wolff’s 
framework evil is the result only of error, because the soul can only ever will what it represents to 
itself as good. Therefore, the person who directs their actions according to reason (which is both an 
understanding of the nature of things and their causal connections) makes no error and requires no 
law. Proper education, however, is not fit for everyone, and it is sufficient if “some among the 
learned devote themselves to discovery, whose findings the others can afterward learn, which is 
much easier.”580 We see here how well-suited Wolff’s philosophy was for the enlightened absolutism 
of eighteenth-century Prussia. Wolff and his students found great influence in the courts of 
absolutist monarchs, including Peter the Great and Frederick the Great. Frederick in particular was 
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steeped in Wolffian philosophy, having been tutored by one of Wolff’s students, and even had a 
direct (though brief) correspondence with the philosopher.581 Wolff’s texts were also well-received in 
Catholic courts and universities, and in describing a model for absolute monarchy, he frequently 
referred to the Chinese as true ‘philosophy kings,’ despite lacking Christian religion.582 
 
Self-perfection in a Godless world 
The centrality of reason and knowledge for perfection is the lever by which Wolff turns 
perfection as universal harmony into a self-referential principle: self-perfection. Whenever Wolff 
discusses our natural duty toward perfection it is always primarily to ourselves and secondarily to 
others. This duty to self is split into three sorts of actions – those leading to perfection of the soul, 
of the body, and of our ‘outer condition.’583 But because perfection requires knowledge in order to 
choose the good actions over the bad, the primary duty above all others is to perfect the 
understanding itself, defined by Wolff as “the ability of the soul to represent clearly what is 
possible.” The more perfect our understanding is, “the more things it can represent clearly,” and the 
more we are able to choose good actions that lead to perfecting our condition.584  
The duty toward perfection (“agreement with the manifold”) becomes a duty to self-
perfection in multiple ways. First, because reason and understanding are together the sole guide to 
perfection, it is only through developing those capacities within ourselves that we progress. If we do 
not improve these capacities, then we become less perfect. “It is thus morally necessary,” writes 
Schneewind on Wolff, “for us to strive always and only for what is in effect self-perfection… 
increase in our own perfection is the only change that will improve our behavior toward others.”585 
 
581 Ching and Oxtoby, “Introductory Essays,” 53–54. 
582 Hochstrasser, Natural Law Theories in the Early Enlightenment, 169–70. 
583 Wolff, “Reasonable Thoughts About the Actions of Men, for the Promotion of Their Happiness,” 343. 
584 Wolff, 343. 
585 Schneewind, The Invention of Autonomy, 344. 
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Second, insofar as perfection means a complete teleological development of our natural capacities, 
this would mean a development of our reason and understanding. While Wolff’s vision begins, like 
Leibniz’s, with a notion of universal pre-ordered harmony, it manifests as a self-referential system. 
In Hochstrasser’s interpretation, “once man’s task is seen as that of self-perfection, then it swiftly 
follows that man’s reason is erected as a self-sufficient guide to the nature and characteristics of that 
perfection. Within man’s nature are the means to fulfilment to be found, axiomatically.”586  
The orientation toward self-perfection guided by one’s own reason also forms the 
permanent break between Wolff’s philosophy and theology. The cornerstone of Wolff’s system is 
the idea that deductive human reason grants full access to natural law. Our representations of the 
world may often be mistaken, but the principle remains the same. This system of rationalist natural 
law has no place for God, other than as an original creator. Thus, as Wolff comments several times, 
were God to not exist, but the natural world remained as it were, his law of nature would still be 
valid. Wolff denied charges of atheism, but it appeared that God had no logical role in determining 
ethical duties.587 And the superfluidity of God was not incidental to Wolff’s project. Wolff’s larger 
philosophical work (encompassing his metaphysics and political thought) was intended to create a 
modern philosophy, built on cartesian mechanistic causality, that was independent from theology 
and divine revelation, and which was capable of all possible knowledge.588 
  
IV. Wolff's Controversial Sinophilia  
Wolff’s attempt to isolate morality and politics (separate subjects but the latter depended on 
the former) was made manifest in his engagement with Chinese politics and philosophy. As we’ll see 
below, in his reading of Confucian philosophy and practical Chinese politics, Wolff saw an ideal 
 
586 Hochstrasser, Natural Law Theories in the Early Enlightenment, 162. 
587 cf. Hochstrasser, 166. 
588 Saine, The Problem of Being Modern, or, The German Pursuit of Enlightenment from Leibniz to the French Revolution, 130. 
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system of absolute monarchy premised on perfection – harmony with the manifold. The Chinese 
lived an ethical life, he argued, despite having no access to Christian religion nor even a coherent 
natural theology (in his view). Wolff’s claims would prove fateful and lead to his expulsion from 
Prussia and the University of Halle by Frederick I in 1723. 
China was not an esoteric subject to the ‘modern’ natural law of the seventeenth and 
eighteenth century. The search for ‘natural morality,’ independent of belief in a God (or at least of 
Christian revelation), was a critical intellectual current for overcoming divisive sectarian conflict. The 
search for natural (viz. universally valid) morality parallel to the laws of Newton led thinkers to look 
beyond Christianity and beyond Europe for moral instruction. As early as Grotius, the Chinese were 
thought to govern on the “principle of justice,” and were a model people for the idea of enlightened 
absolutism, so much so that Grotius assumed the Peruvians must have been descended from the 
Chinese.589 By 1660, Europe had several highly distributed histories of China and in 1687 Philippe 
Couplet published widely read translations of Confucian texts and commentaries. Leibniz in 
particular maintained a non-superficial engagement with Chinese politics and philosophy, keeping up 
an active correspondence with Jesuit missionaries, and even considered a trip to China himself. 
Wolff studied Chinese philosophy in two texts: Discourse on the Practical Philosophy of the Chinese (1721), 
and On the Philosopher King and the Ruling Philosopher (1730). Wolff’s only sources were François Noël’s 
writings on Chinese philosophy and translations of Confucius, as well as those by Philippe Couplet. 
Unlike Leibniz, Wolff had no direct contact with Jesuit missionaries about their observations.590 
Leibniz’s engagement with China has received significantly more attention than Wolff’s, and he 
appears to have regarded his subject with significantly more depth.591  
 
589 Ching and Oxtoby, “Introductory Essays,” 32. 
590 Ching and Oxtoby, 49. For Wolff’s dependence on Noël for his descriptions of Chinese society, which were often 
quite inaccurate, see Donald F. Lach, “The Sinophilism of Christian Wolff (1679-1754),” Journal of the History of Ideas 14, 
no. 4 (1953): 562–64. 
591 Leibniz’s focused on the neo-Confucian concepts of li and ch’i and saw them as a deistic parallel to his own 
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A major difference between Wolff’s and Leibniz’s take on Chinese philosophy was whether 
it was theistic or atheistic. For Leibniz, various Confucian ideas had a commonality in designating a 
single deistic entity, inherent in the natural world, and for that reason he saw the Chinese as having 
what he called a natural theology.592 But the premise of Wolff’s account was that the Chinese were 
atheistic in all ways that mattered, and therefore, anything commendable in their practical 
philosophy was independent of religion.593  
Wolff highlights the centrality of perfection in his prefatory remarks to Discourse on the 
Practical Philosophy of the Chinese. He explains that in his first philosophical works, he could see that 
“each being, according to the examination of teleological causes, is perfect.” Moreover, he 
understood that the universe was not in fact different from the “microcosm,” and therefore “the 
same orientation that strives for the perfection of the microcosm also strives for the perfection of 
the macrocosm.” This connection between the perfect state of each part and the perfect state of the 
whole led him to the “first fundamental principle… the orientation of human acts to the perfection 
of the microcosm, and consequently also to that of the macrocosm.”594 
The core of Wolff’s understanding of Chinese practical philosophy, drawn first from 
mythical ancient lawmakers, and second from the writings of Confucius and Mencius, was the 
cultivation of the faculty of understanding in order to gain knowledge of the “nature and reason” of 
things, so that one might know what actions will lead to greater perfection or greater imperfection of 
one’s state. This knowledge of the state of things leads to knowledge of good and evil, defined by 
whether they tend toward or away from the perfection of a state. Such knowledge of good and evil 
 
conception of God as the great Monad in a system of harmony. Ching and Oxtoby, “Introductory Essays,” 12–14, 19-
20. 
592 Ching and Oxtoby, 24. 
593 With his focus on the distinctness and clarity of representations, Wolff agreed with Leibniz that there were vague 
deistic notions, but without proper clarity they could not come together into an actual clear idea of God. Christian 
Wolff, “Discourse on the Practical Philosophy of the Chinese,” in Moral Enlightenment: Leibniz and Wolff on China (Sankt 
Augustin : Nettetal: Institut Monumenta Serica ; Steyler, 1992), 163n42. 
594 Wolff, 146. 
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allows one to choose good actions. The subjective choice of action, as opposed the action itself, is 
key for Wolff, as he claims that virtue is an attribute of the soul, not the body that performs 
activity.595 Thus, the core of Chinese ethics in Wolff’s view is “that one should carefully cultivate his 
reason, in order to reach a distinct knowledge of good and of evil and therefore become virtuous by 
choice and not from fear of a superior or hope of recompense. Now this distinct notion of good 
and evil can only be acquired through the penetration of the nature and reason of things.”596 Good 
and evil are matters of judgment, the former correct and the latter mistaken.  
Wolff saw the doctrine of virtuous actions as supported in Chinese philosophy by an idea of 
a bipartite soul, one inferior and one superior. The inferior part included “the senses, the 
imagination, and the passions – that is, all our confused perceptions.” The superior included “the 
understanding… that is, reason and free will, or, in a word, all that is clear and distinct in our 
perceptions.”597 This of course paralleled Wolff’s own conception of the soul as split between 
appetitive and cognitive parts, explained in his Reasonable Thoughts. Accordingly, in ancient China, he 
writes, there were two schools, one for each part of the soul. The first school was for children (up to 
the age of fifteen), and taught to their senses, while the second school, for adults, taught through 
reason.598 Wolff does not elaborate, but it is clear that the first school is meant to teach obedience, 
while only those meant to rule go to the second school.599 Virtuous action motivated by true 
understanding of the nature of things, is fit only for a few, while most others are motivated more by 
imitation of exemplars.600 
 
595 Wolff, 176. 
596 Wolff, 172. 
597 Wolff, 169. 
598 Wolff, 170. 
599 Wolff, 171. 
600 Wolff, 179. Wolff did not carry this same elitism to his own philosophy. Wolff claimed that he wrote his 
philosophical works first in German (later to be expanded into multivolume Latin editions) so that they could be 
consumed by anyine who read German, who could then gain knowledge for living a moral life. However high these 
ambitions were, his working out a philosophical system in German meant that Wolff was the first, and certainly the most 
influential before Kant, to develop a distinct philosophical vocabulary and language in the vernacular. According to 
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A central premise of Wolff’s account of Chinese practical philosophy was that it was non-
theistic. He is clear that they are not atheistic per se, as they do not explicitly deny the existence of a 
God. Rather, for Wolff, the Chinese had no ‘clear’ notion of god, “knew no Author of the Universe 
and had no natural religion, even less a revealed one.” He continues in his notes that even a “natural 
religion” would require some sense of “veneration of the true God” found in the nature of things, 
and absent this, the Chinese have no natural religion. Instead, “only the strength of nature – free 
from every religion – could conduct [the Chinese] to the exercise of virtue.”601 The non-theism of 
the Chinese was important for Wolff and for his critics. For Wolff, it meant that through the 
cultivation of reason alone one gained knowledge of the nature of things, thereby understanding 
good and evil as guides of action tending toward perfection, all of which resulted in an ethical and 
virtuous life. Revelation was superfluous.  
For his critics, the last point was blasphemous. Caricaturizing his text, Wolff’s critics claimed 
that his account was itself atheistic and would thereby hold no law valid over atheists. Following the 
public presentation of his Discourse, a movement of Pietists at the University of Halle (led by Joachim 
Lange, to whom Wolff was giving over the Rectorship of the university, which was the occasion for 
the lecture to begin with) eventually led to Wolff’s expulsion from all Prussian lands by order of 
Frederick I, on pain of death by strangulation in 1723.602 The Pietists claimed that Wolff’s 
philosophy could not punish an atheistic soldier for defection, an idea which held sway for Frederick 
I, the purported ‘soldier king.’ Wolff fled Prussian territory, but landed a position at the University 
of Marburg, where he remained until he was recalled by Frederick II in 1740. In 1730 Wolff 
published On the Philosopher King and the Ruling Philosopher without controversy, which again praised 
 
Saine, Wolff did for philosophy in German what Luther had for the Bible. See Schneewind, The Invention of Autonomy, 
433; Saine, The Problem of Being Modern, or, The German Pursuit of Enlightenment from Leibniz to the French Revolution, 125. 
601 Wolff, “Discourse on the Practical Philosophy of the Chinese,” 162–63. 
602 Ching and Oxtoby, “Introductory Essays,” 51–52. 
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Chinese practical philosophy and presented the Chinese system as an ideal of the enlightened 
absolute monarch. The importance of the ‘Wolffian controversy’ should not be understated. The 
confrontation was interpreted as a watershed moment in the European Enlightenment, and evidence 
of its deeply fractured nature, causing intellectual controversy across central Europe, the Baltic, and 
France. Only Britain, Jonathan Israel notes, seemed to have been unaffected by the episode.603 
Following Wolff’s expulsion, universities across central Europe underwent internal controversies on 
the merits or demerits of Wolffianism, resulting in the banning of his work as harmful in many 
places, including his alma meter at Jena. The backlash included royal decrees banning both the sale of 
Wolff’s texts and even discussion of his metaphysical and moral ideas.604 Frederick II’s invitation was 
thus substantially more than a reflection of his own upbringing. Styling himself a philosophe and an 
enlightened monarch, Frederick II invited Wolff back to Prussia immediately upon succeeding his 
father, and elevated Wolff to the highest position at the university (Wolff would also later be raised 
to a Baron of the Holy Roman Empire).  
It should be noted, however, that Wolff anticipated and responded to the atheism charge in 
the original 1721 lecture itself. He thought the objection would come from theologians that anyone 
with divine grace could “bring about what surpasses the power of nature,” and would thus make any 
inquiry into the nature and reason of things either inferior or superfluous to divine revelation. In 
response, Wolff argued that “knowledge acquired by those illuminated by grace is always in 
agreement with the nature of things,” and therefore, the claims of theology “are not contrary to that 
of ours.”605 In Wolff’s natural theology, whatever came from the God would, by definition, be 
compatible with the natural world. The content of natural theology and revealed theology should 
not, for Wolff, be any different, but were rather different paths toward the same end. In Wolff’s 
 
603 Israel, Radical Enlightenment, 544. 
604 Israel, 545–46, 551. 
605 Wolff, “Discourse on the Practical Philosophy of the Chinese,” 160. 
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attempt to reconcile sectarian conflict with peaceful absolutist rule, he severed the link between 
divine revelation and political authority, but not between divine order and political order. Using 
human reason to understand the perfection of various possible states (conditions) was not, in its end 
or content, different from a direct link to God which informed those perfections. It merely had the 
added benefit of using the scientific method, as Wolff saw it.606 In principle, the content of 
revelation would not differ from the content of perfection through natural reason.607 
 
V. Wolff's International Thought 
We move now from the doctrine of perfection in Wolff’s psychological and ethical theory, 
to its role in his approach to international law. Like his metaphysical thought, Wolff’s international 
moves from the general to the particular, beginning with the pre-ordered coherence of the universal 
system, and reasoning from there to the structure of states and nations. Wolff’s international 
thought is organized around successive layers of societies, each bonded together for mutual 
perfection. The difference between the national and the international is a difference in degree more 
so than kind. As we saw above, the sole law of nature is to do what leads to the perfection of one’s 
condition, and avoid what leads to imperfection, and all other natural laws are to be derived from 
this one. The law of nations, as Wolff tells it, is nothing more than the law of nature applied to 
nations and is the application of the obligation toward perfection in the international context.608  
Wolff’s international theory begins with natural sociability. Humans, we already know, must 
seek perfection, ethically and psychologically. But they are often unable to do so on their own and 
 
606 That method is best demonstrated in Schneewind’s translation of Reasonable Thoughts. See esp. §66 
607 In Saine’s interpretation, Wolff’s expulsion had less to do with his Sinophilia than his supposed determinism. Lange 
claimed that because Leibniz-Wolffian philosophy taught a preordained harmony, then all cause and effect was already 
determined, and (he told Frederick I) an army deserter was therefore not morally culpable. Saine, The Problem of Being 
Modern, or, The German Pursuit of Enlightenment from Leibniz to the French Revolution, 146, 161; Hochstrasser, Natural Law 
Theories in the Early Enlightenment, 161. 
608 Wolff, The Law of Nations Treated According to the Scientific Method, 13. Page numbers in this section are all from the 
Liberty Fund edition of Wolff’s The Law of Nations, with the section number (§) from the original text. 
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require assistance from others. Individuals in the state of nature therefore unite into a political state, 
understood as “a society of men united for the purpose of promoting the common good by their 
combined powers,” (p. 17). A multitude that has united into a state is, according to Wolff, a nation 
(p. 16). The object of the nation is therefore to bring about the mutual perfection of the individuals 
composing it, and the means by which it does so is the political institution of the state. The 
‘common good’ the state is tasked with promoting is none other than the mutual cause of moving 
toward perfection of each individual in the nation. But Wolff is clear that a nation is explicitly not a 
mere multitude but are instead understood as distinct moral persons (§39, §174). As a moral person, 
a nation “ought to have a perfection of its own,” and what makes the nation perfect is its “fitness to 
attain the purpose of the state.” (§174 p. 131). Nations, then, approach perfection in terms of how 
well they bring about the purpose of the state, which is tasked with using the combined powers of 
individuals to bring about their mutual perfection. Thus, the perfection of the nation is found in its 
ability to perfect individuals.  
There is an important difference between ‘state’ and ‘nation’ in Wolff’s text. In Wolff’s 
language, the two are often not clearly distinguished, but we can point to how they indicate different 
ideas in his political thought with different purposes.609 The ambiguity comes mainly from Wolff’s 
ambivalence between positing the nation as chronologically before or after the state. For instance, 
Wolff suggests that by definition a nation comes after the state (p. 16), and yet also refers to nations 
forming into a state (p. 15).610  As noted above, Wolff defines a nation as a multitude that has united 
into a state, which combines powers of individuals for the common good. But it is the nation, not 
 
609 The purpose of drawing the distinction here is to object to Quentin Skinner’s claim that various terms were used as 
near-synonyms to the ‘state’, including ‘realm’ and ‘nation’. Quentin Skinner, “A Genealogy of the Modern State,” 
Proceedings of the British Academy 162 (2009): 327. This was true in many texts, particularly before the 17th  and 18th 
centuries. But the language of the ‘nation’ came to have special significance not only in cultural-national theories, like 
those heralded by Herder, but also in large-scale legal works of natural law and the law of nations, and the entity of the 
nation itself was understood as distinct from, and often prior to, the state. 
610 This may be an ambiguity produced by translation from the original Latin. 
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the state, that counts as a moral person, and it is the nation that represents a collection of individuals 
united into a coherent entity. Moreover, while Wolff’s language sometimes slips between nation and 
state, he only ever refers to the perfection of the nation, not of the state. It is the nation that is 
posited to have a unique will and intellect of its own, which it can and must perfect (§57). By 
contrast, the state has no personality but is only the material means by which the nation carries out 
its task.  
In the international context, nations are considered “in relation to each other as individual 
free persons living in a state of nature,” (p. 12). Wolff takes it for granted that there is a natural 
society of all nations, which he thinks this is implied by the law of nature, commanding humans to 
seek perfection, including cooperation with fellow humans. This obligation, “is necessary and 
immutable, [and] it cannot be changed for the reason that nations have formed a state,” (p. 15). Here 
we see the necessary globalism of Wolff’s thought. The natural sociability that humans require each 
other for mutual perfection is interpreted in the broadest possible terms: it is not merely the 
assistance of those physically nearby, although they may be best equipped to help, but rather all of 
humankind is presumptively organized into a single society and bound to preserve it. In neo-
Aristotelian teleological terms, Wolff gives the comparison to the body:  
Just as in the human body individual organs do not cease to be organs of the whole 
human body, because certain ones taken together constitute one organ; so likewise 
individual men do not cease to be members of that great society which is made up of 
the whole human race, because several have formed together a certain particular 
society.611 
 
The society of all nations is organized by nature into a state, called the Supreme State (civitas maxima). 
For Wolff, the supreme state includes all nations, and conceptually has no need of each state’s 
consent, having been organized originally by nature itself. He thus compares the civitas maxima to a 
 
611 See p. 16. He makes use of the analogy with human bodies several other times, when emphasizing the perfection of 
each part contributing to the perfection of the whole. See §174 p. 131, §178, p. 134. 
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tutor and pupil: even if a pupil disagrees with his tutor, he is nevertheless assumed to agree in 
principle, if he understood his own interest sufficiently. Likewise, “nations which through some lack 
of insight fail to see how great an advantage it is to be a member of that supreme state, are 
presumed to agree to this association,” (p. 18). Nevertheless, Wolff remains committed to the 
territorial sovereignty of nations, and was keen to stress that the supreme state would have no effect 
on the actions of states “except those things which all willingly recognize as in accordance with the 
law of nations,” (§15).  
Just how real the supreme state is for Wolff is a matter of dispute. On the one hand, he 
presents it as a logically necessary idea about international society. Nations are assumed to exist in a 
great society, which is necessary for, and serves the purpose of, their mutual perfection. The laws 
applicable in the international realm are nothing else than the civil laws of this supreme state. Wolff 
thus takes the civitas maxima as a concept that generates the voluntary law of nations, and he 
admonishes Grotius for not recognizing this.612 But Wolff also gives the supreme state real authority 
over its member nations, noting that “some sovereignty over individual nations belongs to nations 
as a whole,” and so any nation that neglects its duties can be coerced by the supreme state (p. 20-21). 
It is therefore unsurprising that Emer de Vattel would later see in Wolff’s idea of the supreme state a 
threat to national sovereignty, and a plan for a world state with a real governing apparatus. That 
being said, Wolff’s supreme state still rests within a graduated hierarchy of societies built for mutual 
perfection. The supreme state is both a hypothesis and potentially material. 
 
612 Wolff, The Law of Nations Treated According to the Scientific Method, 18. See p. 25, on the voluntary law of nations as 
derived from the concept of the supreme state, where the “voluntary law of nations is therefore equivalent to the civil 
law” of the civitas maxima. To gain a more precise understanding of just what Wolff actually meant by the supreme state, 
Nicholas Onuf provides an exhaustive analysis of Wolff’s use of the terms civitas, societas, and maxima, in their respective 
contexts in 16th – 18th century European political thought (and gives the best account of the English language disputes 
over the meaning of the term). Drawing particularly on Althusius, Onuf concludes that in the context of Wolff’s 
language the civitas maxima could only be “the apex of an ascending series of association prescribed by the theory of 
corporations,” which relates only hypothetically to sovereignty of individual nations and makes no claims on the lives of 
individuals. Onuf, “Civitas Maxima,” 296. See also Holland, “The Moral Person of the State,” 441–42. 
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The object of perfection in political organization underlies the enlightened absolutism of 
Wolff’s philosophy. Wolff’s thought is organized around successive steps toward perfection, each 
step associated with surrendering another piece of individual freedom in exchange for greater 
perfection at the hands of a ruler with greater knowledge. The progression from one form of human 
organization to another, from the pre-political to the nation, to the state, to the civitas maxima, is 
paralleled by giving away more of our rights and liberties away to figures of authority as a trade-off 
to get nearer to perfection. Appropriately, Wolff thinks the ruler of the supreme state would be a 
philosopher-king.613 Perfection in Wolff’s practical philosophy is found in submission to the right 
authority.614 
 
The nation’s duty to self-perfect 
Having established the international sphere as the realm of the supreme state, Wolff moves 
to nations and their duties to themselves. According to Wolff, a nation is a “composite entity, the 
different parts or organs of which are as it were groups of men living the same kind of life.” This 
composite entity becomes perfect if the several composite parts (organs) are sufficiently adapted to 
their functions, whatever these may be. Therefore, the nation, says Wolff, is perfected “if the 
particular combination of individuals living different kinds of lives are adapted to the performance 
of their functions rightly, and through this the nation is adapted to the attaining of the purpose of 
the state,” (p. 30). The nation is perfect when it lacks nothing needed for its purpose, which is to 
promote the mutual perfection of each individual. 
How then does a nation go about perfecting itself? We are at this point partially limited by 
resources. Wolff notes that the answer to this question is plain from his discussion of the 
 
613 Christian Wolff, “On the Philosopher King and the Ruling Philosopher,” in Moral Enlighenment: Leibniz and Wolff on 
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614 Haakonssen, “German Natural Law,” 272. 
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establishment of the state in Jus Naturæ method scientifica pertractatum (pt. 8, ch. 3).615 But at present 
Wolff’s major Latin works remain untranslated.616 But we can still gain insight into what perfection 
of the nation means concretely by looking at the knowledge Wolff thought was necessary in order to 
bring about perfection.  
The perfection of the nation lies in its ability to perfect individuals. But the individuals 
composing the nation are themselves unique, and the way in which a nation approaches perfection 
must attend to the uniqueness of the subject individuals. Perfection, though the universal doctrine of 
Wolff’s political and ethical thought, manifests different for each nation. Each nation must attend to 
its own particular perfection, while mutual assistance (see Ch 2. §§172-178) requires a deep 
knowledge of other nations. As we saw above, the principle of perfection requires sufficient 
knowledge both of the nature of things and their causal relations so that one might choose actions 
that bring about perfection. In order for a nation to perfect itself, it (and thereby its ruler) must first 
know itself and its condition.617 The particularity of nations is a crucial aspect of the adaptation of 
Wolff’s doctrine to the national and international context. Each nation, he thinks, is unique both in 
material and nonmaterial terms. He therefore warns against merely imitating other nations, which he 
thinks has led many to a lesser degree of perfection than they were capable (§41, p.39). 
The most important knowledge a nation and its ruler must have in order to choose 
perfecting actions is to know the “condition of the territory,” and “all the places in it,” (§42, p. 39). 
Unpacking the “condition of the territory,” it becomes clear that Wolff has in mind an extensive 
array of demographic empirical information. He demands that a ruler must “examine carefully the 
 
615 Christian Wolff, Jus Naturæ Methodo Scientifica Pertractatum .. (Francofurti & Lipsiæ: prostat in Officina Libraria 
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natural gifts, the customs and manner of life of all the inhabitants of all places” under their 
sovereignty. He continues that the necessary knowledge requires  
an accurate geographical map of the whole territory and of the several parts, under 
whatsoever name they may finally come, an entire natural history of the whole 
territory, perfectly accurate measurement of all the fields, meadows, woods, cities, 
towns, villages, and so on, finally a trustworthy description of the inhabitants of all 
places and of those things which concern them in any manner. When this knowledge 
of the territory and its inhabitants is prepared for the use of the ruler of the state and 
consequently of those whose advice and service he uses in administering the state, 
statecraft will readily tell what can be communicated safely to the public, and what 
ought to be concealed, lest it betray the country to others. (§42, pp. 39-40) 
 
In order for the nation to perfect itself, it needs concrete knowledge about the land of its domain. 
This is crucial for cultivating economy and gathering all material goods necessary for preserving the 
state.618 But it also needs knowledge of the people residing on that land – and more than just their 
number and location. To properly govern and lead the nation toward perfection, it is necessary also 
to understand the mores and customs of inhabitants. Following the above passage, Wolff again 
notes the particularity of each nation, noting that “Just as in any nation we conceive an intellect 
peculiar to the nation as such, so also in it a will is thought of peculiar to the nation as such,” (§57). 
As Wolff also notes, perfecting the nation requires also preserving it, so the voluminous information 
listed above must be controlled and limited by those tasked with perfecting and preserving the state.  
Wolff’s emphasis on the management of the territory and its population represented a fusion 
of natural law and German cameralism. Sometimes referred to as a German answer to mercantilism, 
cameralism was an academic study of government administration that emphasized teaching future 
state functionaries and bureaucrats how to manage a territory for optimal agricultural production 
and population growth rather than trade. That domestic focus reflected just how limited the 
international power of most German territorial states were. It had roots in sixteenth- and 
seventeenth-century textbooks of advice for Princely household management addressed to the 
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prince as the father of the household (Hausväter, or father of his people, Landesvater), but its clearest 
founding father was Viet Ludwig von Seckendorff.619 By the time the first professorships in 
cameralism were instated in 1727, the discipline addressed itself to servants of a territorial state.620 
Cameralism was a practical academic discipline in that it taught to theoretical foundations. But, Mack 
Walker points out, it nonetheless depended on an assumption that the various parts of German 
society could and did exist in a harmonious whole. Proper management of that society (largely 
agrarian) would help cement that harmony.621  
For Wolff, cameralist territorial management intersected with his adapted philosophy of self-
perfection. It was the nation’s rationalist duty to know itself so that it could perfect itself, which 
required practical knowledge of land, industry, economics, and population. The education of 
territorial bureaucrats was an essential step toward developing national perfection. Wolff was clear 
that the knowledge required for self-perfecting actions would usually be restricted to the elite few. In 
last instance, this meant the enlightened philosopher-king, as Wolff had celebrated in Chinese ethics 
and he saw in his own Frederick II.  
 
The Nation's Territorial Sovereignty: Ownership, Use, and Autonomy 
Wolff’s approach to political organization is definitively territorial. More precisely, the form 
of organization he has in mind is always a nation united into a state holding exclusive sovereignty 
over a geographically defined piece of the earth’s surface, limited by borders. This is important to 
note and explore because it grounds his language of perfection. The idea that nations are tasked with 
assisting their citizens in approaching perfection, and they do so by perfecting their own particular 
 
619 See Chapter 2. Tribe, “Cameralism and the Sciences of the State,” 525. 
620 Whaley, Germany and the Holy Roman Empire, n.d., 2:200. 
621 Mack Walker, German Home Towns: Community, State, and General Estate, 1648–1871, First Edition edition (Ithaca: 
Cornell University Press, 1998), chap. 5. 
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will and understanding (in Wolff’s terms), does not necessarily mean that the appropriate political 
form he has in mind is anything like the modern territorial state. On the contrary, according to Tim 
Hochstrasser and Wolff’s own autobiography, his doctrine of perfection was deeply indebted to 
Thomist and scholastic sources, which were developed for an entirely different institutional context 
than eighteenth-century Prussia.622 But Chapter III of The Law of Nations deals exclusively with the 
ownership by nations of territory, in the course of which he provides a more fleshed out picture of 
the institutional form he tasks with perfecting the nation. 
Wolff weighs in on the question of whether sovereignty is properly understood as something 
that is exercised over people, or over land. As we’ve seen, answers depended on the ambiguities of 
ownership as both a private and public law concept. Pufendorf had collapsed sovereignty into 
ownership of land. Rule of men, Pufendorf claimed, was only a consequence of having ownership of 
land.623 Wolff largely follows Pufendorf’s line, holding that while sovereignty is properly “a right to 
control the actions of men,” it nevertheless applies “to places in which men live who are subject to 
sovereignty.” For this reason, Wolff thinks that when a nation is kicked out of its territory by 
another, the usurper has taken not only their property (the land as a material good) but also their 
sovereign rights over that land (§282, p. 207). Wolff’s sense of territory is explicitly in the post-
Westphalian mold: he notes that to ensure that no nation encroaches on another, clear boundaries 
must be determined and kept between states. As members of the civitas maxima, states are thought of 
as analogous to citizens in a single political community, and the fixing of respective holdings is 
crucial for mutual harmony (§284-288). To his account of the nation’s territory, Wolff adds that 
when a nation has “occupied a certain territory, all the land and the things which are in it are subject 
 
622 Hochstrasser, Natural Law Theories in the Early Enlightenment, 163. 
623 Hugo Grotius, The Rights of War and Peace, ed. Richard Tuck (Indianapolis, Ind: Liberty Fund, c2005), 457; Samuel 
Pufendorf, The Law of Nature and Nations, ed. Jean Barbeyrac, trans. Basil Kennet, Fifth edition (London, 1749), 
IV.VI.§14. 
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to its ownership.” The nation’s territory within fixed borders is total and complete, and applies to all 
material substances therein.624 Moreover, according to Wolff the nation is assumed to have occupied 
territory for ‘perpetual use.’ This means that even if a nation does not appear to be actively ‘using’ 
land in some sense, it may still intend to do so.  
The assumption of ‘perpetual use’ in effect made the use criterion for territory irrelevant. As 
discussed in previous chapters, a common feature of territorial ideology was that natural law allowed 
the division of original common possessions into exclusive personal or collective ones under the 
condition that they were ‘used’ properly. Most often, ‘use’ referred to cultivation of the land for the 
means of greater total production (this argument was most famously given in Locke’s Second Treatise, 
and is often labeled ‘agriculturalist’). Failure to use properly would open up land to dispossession. 
The agriculturalist claim structured a widely applicable theory about the foundations of exclusive 
acquisitions of portions of the Earth’s surface, although it is most often associated with colonial 
projects. Wolff, militating against the use criterion, argued that even “desert and sterile, or 
uncultivated places” nevertheless belonged to the nation (§275, p. 202). He admits that ownership of 
things “was introduced and is desired for the sake of their use; but whether the owner wishes or 
does not wish to enjoy the use, is left to his will.” Again comparing nations to individuals, Wolff 
points out that the principle that use is subjectively determined by the owner is never questioned for 
individuals, and should therefore apply to nations as well, for “the force of ownership with a nation 
is the same as with a private individual,” (§276, p. 203).625  
 
624 This helps explain Wolff’s confusing and perhaps incoherent discussion of eminent domain. He tries to argue that 
while a nation, in occupying land, gain both sovereignty and ownership in the land simultaneous, the power over the 
property of individuals (eminent domain) is a product of its sovereign rights, not the nation’s ultimate ownership right, which 
it retains ever after distributing to individuals (§305). 
625 Wolff adds that it is often quite beneficial to have uninhabited lands settled by foreigners, but settlement is still at the 
will of the nation, and even then, only private ownership transfers, but sovereign rights are retained. (§277-278, p. 203). 
Similarly, though some things in the nation’s territory can remain open to acquisition by occupation (‘occupatio’ here 
meaning to take something into your power, the traditional examples being found treasure and hunted animals), it was 
still the nation’s prerogative to determine what things remained available, and how they could be acquired (§280). 
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Wolff later embarks on an even more explicit assault on the use criterion for territorial 
ownership. In doing so, he makes clear his commitment to the diversity of ways of being on land. 
This point comes as Wolff discusses how families living in a territory have both private and 
collective ownership in it.626 If several families are living together in a territory, they each have 
private ownership of their respective lots, but unoccupied lots are held in a primitive community of 
ownership. Thus, the bounds of ‘occupation’ by the nation extend beyond their physical holding. If 
such families are not settled, but instead “wander through the uncultivated wilds,” they are 
nevertheless assumed ‘to have tacitly agreed that the lands in that territory… are held in common… 
and it is not to be doubted but that it is their intention that they should not be deprived of that use 
by outsiders.” Even without sedentary life and agriculture, these families “have jointly acquired 
ownership of the lands, so that the use of them belongs to all without distinction,” (§310). Just 
because families wander, however, does not mean they don’t ‘use’. Groups accustomed to 
wandering “after the manner of the Scythians… particularly for the purpose of pasturing cattle or 
for some other purpose, the intention of wandering, which is governed by that intended use, gives 
sufficient evidence of the occupation of the lands subject to their use, they have not established a 
permanent abode in them,” (§310). Such wanderers may even agree to a system of use of “places 
only in alternation,” and need not have mutually exclusive permanent holdings. Regardless, 
“ownership is not lost by non-user,” (§312, p. 229).  
 
626 An odd feature of Wolff’s concept of territory is that he never explicitly discusses how one identifies a piece of land 
as ‘a territory.’ The families in the passage quoted here, are presumed to exist together in ‘a territory’, but it’s not clear 
what makes it such. Once a nation has claimed tracts of land, they are then identifiable politically as that nation’s 
territory, but before such claiming, how can we say that families a priori exist in ‘a certain territory’? Wolff may have had 
in mind supposed ‘natural boundaries,’ the idea of which were a common feature of defining territories (Peter Sahlins, 
Boundaries: The Making of France and Spain in the Pyrenees (Berkeley: University of California Press, 1989), 36. But this 
explanation would be odd for two reasons. First, Wolff does not speak elsewhere about the natural bounds of territory, 
not even when remarking on the importance of fixing boundaries (§284). Second, Wolff was writing The Law of Nations 
after having returned to Halle in Prussia at the request of Frederick II, to whom he dedicated the volume. But the 
Kingdom of Prussia’s territory consisted of disparate holdings aggregated in the 17th century, and had never constituted 
natural frontiers (unlike the Pyrenees and the Rhine (potentially) for Richelieu and the French).  T. C. W. Blanning, ed., 
The Short Oxford History of Europe: Europe, 1688-1815. The Eighteenth Century (New York: Oxford University Press, 2000), 
186. Whatever Wolff had in mind for what constitutes a ‘territory,’ natural frontiers likely was not it. 
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For all of these reasons, Wolff maintains that no one may claim ‘civil sovereignty’ over land 
that is occupied by scattered peoples, occupying it after their own fashion (§313, p. 229). Wolff 
anticipates the arguments of his opponents, most notably here, Lockean-Grotian natural lawyers. In 
his responses, Wolff repeatedly invoked the autonomy of self-perfection – like individuals, all 
nations are bound to perfect themselves and to assist others, but in doing so they may not force 
particular actions against others’ will.  
The first claim he anticipates is that if these families were “formed into a state, they [would] 
become more civilized and provide better for their welfare than if they dwell together without civil 
sovereignty,” and would therefore be better able to perform their duties to others. But a so-called 
civilizing mission would require depriving another of their ‘natural liberty without his consent.’ Even 
when you want to aid another in their own perfection, you “have no right to compel him to allow 
that to be done by you.” Individuals (including the moral person of the nation) retain autonomy 
over the determination of their own perfection. The second objection is that “if lands do not remain 
uncultivated, the advantages of foreign nations could be promoted, which they are compelled to 
relinquish without any advantage to those men who without civil authority have occupied those 
lands…” (§313, p. 230). The second objection reflected a commercial idea that a nation failing to 
cultivate their land deprives their neighbors of potential advantages through trade. But stressing 
autonomy over the use of owned things, Wolff argues that one cannot gain rights in something 
owned by another “because he does not use and enjoy his own property as much as he could, 
however much it would have helped you, if he used it and enjoyed it in another way.” Wolff again 
claims that if we admit this for individuals, we must do the same for nations, as they are complete 
moral persons. 
The context for these claims should not be lost. In his wording Wolff refrains from 
discussing colonial and imperial adventures explicitly, but the arguments he considers had famously 
 257 
been used in those contexts to expropriate indigenous lands. When considering whether or not one 
could claim civil sovereignty over families loosely dwelling together, it was not merely a question of 
usurpation of sovereign rights without consent. Rather, it was a more specific question about 
territorial expansion and the rights over land. The description of ‘wandering tribes’ was often used 
to describe the manner of life of North American Indians and as proof that they had failed to 
establish permanent dominion in the land through sedentary agriculture. In repudiating the use 
criterion, Wolff defended a notion of territorial sovereignty that included diverse forms of life, 
including American Indians. We need not read between the lines: “If these reasons were to prevail,” 
he wrote, referring to the two arguments from perfection and commerce, “it would even be 
allowable to subject barbarous and uncultivated nations to your sovereignty, in order that they might 
experience what is better for them…[But] as long as your neighbors do not injure you, no definite 
right arises in your favour against them,” (§313, p. 230).   
Finally, Wolff makes a striking (and instructive) comparison to make his point. “That it is 
not allowable to subject others to your sovereignty on account of religion, is plain… For the things 
which we have proved with reference to religion as affecting nations are readily applicable also to 
separate families inhabiting a certain territory,” (§313, pp. 230-231). Here Wolff brought together 
two elements that have been frequently interwoven in the discussion in this chapter: the severance 
of political authority from divine revelation, and the territorialization of sovereignty. Just as religious 
doctrine (or lack thereof for supposed infidels) was insufficient reason to subject another people 
against their will, so also the improper use of territory was an inadequate casus belli to invade 
another’s land. The secularization of politics underlay the doctrine of autonomous use of exclusive 
territory. 
It is striking Wolff arrives at his defense of indigenous land against European settlement 
through a defense of European territorial statehood. While Prussia’s political ambitions were limited 
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to the geography of the European continent, they found themselves defending a territorial form 
against what they saw as imperial overreach. For both Pufendorf and Wolff, given their political 
contexts, there were no political stakes in criticizing the oversees empires of their Western European 
neighbors. They could as easily defend underdetermined forms of political territorial community in 
Europe and in the New World. But for Locke, entrenched in colonial politics, a perpetual right to 
territory against foreigners applied to Englishmen and Christians under Ottoman rule, but not 
indigenous peoples.   
 
Which people in which land? The Foreigner, Citizen, Native, and Exile 
Wolff’s doctrine of territorial sovereignty premised in the nation’s occupation of land meant 
that foreign and native become newly meaningful political categories. The division of the globe 
among mutually exclusive national territories meant that individuals were attached to their respective 
lands, with their rights accordingly circumscribed. Members of the nation occupying the territory 
were natives, and all others were foreigners. Territorial sovereignty was not only a matter of the right 
to legislate and command over different geographic areas – it also constituted a significant piece of 
political identities. 
Indeed, it is striking just how much attention Wolff pays to the status and treatment of 
foreigners. Chapter III, which deals exclusively with the ownership by nations of territory, consists 
of ninety-three sections (§§274-367), thirty-eight of which explicitly discuss the status of ‘foreigners’ 
in another nation’s territory, the rights of outsiders, and the rights of citizens when in an ‘alien’ 
country. Nearly 41% of the chapter (of nine chapters total) is concerned with the differences 
between foreigners and citizens, and how these differences map onto a spatially divided international 
system.627  
 
627 Articles dealing with these subjects include: §293-304 (on admittance and immigration); §320-323; §324-334 (on 
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It is important to note that the relevant distinction that Wolff repeatedly draws when 
discussing the rights of outsiders in a territory is between foreigner and citizen, not between 
foreigner and native.628 The designation ‘native’ and the idea of ‘native country’ enters the text at a 
different moment, and is also contrasted with foreigner.629 But in Chapter III, which pays the most 
attention to the rights of foreigners, contrasts foreigner with the ‘citizen.’ Wolff does not bother to 
define foreigner, but it’s meaning is evident from the text. The foreigner is one who is not a member 
of the political community called the ‘nation,’ which is the entity that occupies, gains ownership, and 
exercises sovereignty over a given territory. The foreigner is not defined by their absence from a 
cultural or ethnographic community, only by the political one. While Wolff gives a thorough account 
of the consequences of his doctrine of territorial sovereignty, and while this account gives rise to an 
important distinction between those who belong and those who do not belong in a given space, 
none of this results in the cultural or ethnic nationalism that would come to characterize the 
nineteenth-century. The foreigner is defined by what they lack as they are not members of the 
community but may be members of their own territorial nation.  
The distinction between the citizen and foreigner is already evident in the division of space 
through original occupation. Because nations gain full ownership and sovereignty when occupying 
territory, no ‘outsider’ or ‘foreigner can claim any right for himself’ in that territory (§293, p. 214). 
The claim is complete and exclusive. But territorial rights become more concrete on the question of 
immigration and border-crossing. Occupying nations have complete rights to control with force 
 
inheritance and wills of foreigners to citizen’s goods, or of deceased citizens in alien lands, or the rules governing 
ownership of property in alien territory); §335 (religion of foreigners); §336-7 (marriage with foreigners); §342 (use of 
foreign equipment and labor); §344 (foreigners in the academy); §345-7 (allowing passage to foreigners for sake of 
commerce and academic study); §350 (lodges and housing for foreigners granted passage); §351-2 (on courtesy toward 
foreigners). 
628 The triptych of foreigner-native-citizen seems to be somewhat underappreciated in the Liberty Fund edition of The 
Law of Nations, as the index lumps together passages relating to citizenship and those relating to natives and native 
country. See p. 784. 
629 In the way Wolff defines the native, it appears that the foreigner could actually be a native of the land they are 
visiting, ironically, but not be a citizen. 
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movement into their land and over their borders. While “duties of humanity are not to be violated,” 
Wolff maintains that immigration depends exclusively on the will of the ruler (given authority by the 
nation, §306, §298, p. 217). Thus “no foreigner is in any way permitted, contrary to the prohibition 
of the ruler, to enter the latter’s territory,” and rulers are licensed to penalize illegal crossings. He 
approvingly cites the contemporary Chinese, who, he notes, “had adequate reasons for forbidding 
any foreigners to enter their territory,” and prohibited entrance on pain of death. He also allows no 
exception for missionaries, who wish to impress their religion on inhabitants and can be as validly 
denied as any other, (§§295-7, pp. 215-6). If a ruler does allow immigration, it is always under the 
tacit condition that new residents submit to “the laws of the place.” This applies also when one’s 
own citizens travel to a foreign land. The laws of a nation are limited to their territory (§299, p. 217). 
The foreigner is not excluded from the nation’s territory on cultural or ethnographic 
grounds. On the contrary, so long as foreigners reside in a territory, they are considered temporary 
citizens. In entering the territory of another nation, foreigners tacitly consent to be subject to the 
laws of the place. In Wolff’s reasoning, civil laws are ones that “bind only the members of the state 
they are passed in,” and thus because foreigners are equally subject to these civil laws, so long as 
they remain, they are considered “members of that state to which the territory belongs,” (§303-4, p. 
219-220).630 This is not to say that foreigners are temporarily equivalent to permanent citizens in all 
aspects. In particular, they count as temporary citizens only insofar as it relates to their purpose for 
entering the territory, and thus any taxes that have “no relation to the business for which foreigners 
are dwelling in alien territory… those cannot be demanded of them.” Among the exemptions is any 
tax for defense of the state, which has no relation to foreigners, (§304, p. 220). The idea of 
temporary citizenship brings into sharper focus the distinction drawn above – that foreigner is 
 
630 Wolff takes this as a common principle, since “everyone knows that foreigners staying in alien territory are called 
temporary citizens.” §303 p. 220. Citizens also remain members of their own nation while visiting foreign countries and 
becoming temporary citizens there, which, Wolff insists, creates no conflict of obligations. See §324. 
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counterposed to citizen, not to native. Citizenship for Wolff is a matter of sustained residence within 
a territory and membership in the political community responsible for legislation over that territory, 
signaled by observance of laws. By residing in a land, even temporarily, foreigners become partial 
citizens. The opposite of the foreigner is not the national in a pre-political sense; it is the citizen in a 
strictly political sense.  
Despite these distinctions, the citizen and native overlap substantially in the law of 
naturalization. Wolff assumes that being native-born in a territory makes one automatically a citizen, 
and thus the process of naturalization is ‘the conferring of the right of a native upon an immigrant 
or foreigner… he is said to be naturalized on whom the right of a native born is conferred.’ 
Naturalization is an extraordinary means of acquiring citizenship, he notes, and so it is really a ‘legal 
fiction’ that treats naturalized citizens as though they were native born (§134, p. 107-8). To maintain 
consistency, the law assumes all citizens are also natives, even if the process is occasionally fictional. 
While foreigner and citizen are political categories, the ‘native’ appears to be both social and 
political, rooted in Wolff conception of ‘native country.’  A native country, he writes, is “a place, 
namely, a land or city, in which one’s parents have domicile, when he is born, the reference being to 
the nation… to which the land or city belongs,” (§140, p. 110). It is important that one’s parents 
must have domicile, without which a land is merely the place of one’s birth, which gives no rights. 
Wolff is aware that the subject of native country is unusual in a text on the law of nations, even 
though the term is more common in the vernacular, as das Vaterland or die Vaterstadt, which Wolff 
refers to as a “narrower” meaning. But a discussion of “native land” belongs in the law of nations, 
he claims, because “on it depend certain rights, which people do not enjoy unless they have this 
native land. Therefore, since these rights belong to any one because he is born of parents who have 
a domicile either in this territory or in this city… this is the reason why native country admits the 
broader and narrower significance,” (§140 p. 111). Wolff insists that the special rights one is entitled 
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to by their native land are in “harmony with natural law,” but are themselves established by human 
will. This means that rights conferred by one’s ‘native land’ are positive law, and indeed, “there is no 
reason why they should exist in any nation,” (§140, p. 111). The place of birth, by itself, confers no 
such rights and therefore can be called a ‘native country’ only by ‘caprice of speech.’631 By the same 
logic, children born of parents without a permanent home have no native land. Thus, Wolff claims 
that children of vagabonds and ‘Gipsies’ have no native land, as their parents do not, (§141 p. 112). 
For this same reason, one’s native country is immutable, because their birth cannot be changed 
(§143, p. 113). If one moves or is driven out, they do not lose their native country but instead 
become hyphenated (for examples he refers to German- or Polish-Jews, or Dutch-Frenchmen).   
If a discussion of “native country” belongs in natural law, then so too does “love of 
country.” We love inanimate things, Wolff writes, because of the pleasure we get from them, not for 
something innate in the object. Therefore, the love of one’s native land is indirectly a love for “those 
to whom it is beneficial if a territory and the cities in it abound in every sort of advantage. Thus, 
Vaterland is used more to refer to people than the land itself (§142, p. 112). But in Wolff’s account 
the political organization of the state is definitively territorial, and if the object of affection is 
ultimately the nation, it is nonetheless a nation rooted in place: “Love of country and love of the 
people thought of in general as living in the country,” Wolff writes, “cannot be separated the one 
from the other.” Because the nation and its land are inextricably tied, and because natural law 
commands that we love our nation as the means by which we approach perfection individually and 
collectively, “he offends against the law of nature who does not love his country, much more he 
who hates it,” (§143, p. 112).  
In Wolff’s schema, the moral imperative of perfection manifests institutionally as territorial 
nation-states, and as such, the same natural law that commands individuals to seek perfection also 
 
631 Wolff here goes on to comment on his own birth, by which he can be called ‘Breslauer-Silesian’ 
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commands them to have affection for their nation and its land. The space of the state has become 
ethically inseparable from the national unit. Again, the ‘nation’ in Wolff’s language does not carry 
ethnic content, but neither is it reduced to the institution of the state.  Moreover, native land, which 
is said to bestow particular rights (although these are left unspecified in the text), is dependent on a 
familial tie to the land (parental domicile). As such, certain forms of life and social organization are 
defined out of the perfecting schema of Wolff’s national state. Various forms of land use are 
acceptable, but they do not equally grant native status.  
But while love of country is part of the natural law of Wolff’s national state, he incorporates 
also a cosmopolitan theory of exile. Wolff defines exile as “a banishment from his native country, or 
a deprivation of the soil of his native country,” and admits it as a valid punishment for some crimes. 
But, quoting Cicero, Wolff insists that exile should indicate some disaster, not disgrace. It is not a 
shameful thing to be banished, and it is often the result of civil unrest – “for example, when those 
driven from the land, where they have domicile, who are unwilling to change their religion, or who 
hold to opinions not approved, or are thought dangerous to the magistracy, nay more, from any 
other cause whatsoever, either just or unjust,” (§145, p. 114). The deprivation of native soil is to be 
limited to no more than ten years. But exiles, away from their native country, retain the right to live 
anywhere. Wolff here recalls the theory of original common ownership. Prior to the division of the 
globe into a collective holdings, all humanity possessed the world in common and in the “primitive 
society” anyone could dwell anywhere. The original common right “of living anywhere in the world” 
cannot be absolutely taken away from any one, [and so] by nature the right belongs to an exile to live 
anywhere in the world,” (§147, p. 115). The possibility of ownership as an exclusive division of 
goods, Wolff claims, is premised on exceptions provided for those deprived of the necessities of life: 
Nor consequently could definite tracts of land be subjected to ownership, except 
with this tacit restriction, that, if in a special emergency the necessary use of things 
should happen to be taken completely from any one, some right would remain to 
him in those things which are subject to ownership, consequently, that it should be 
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possible for him to swell in a land subject to the ownership of some nation, even if 
he should be restrained from living with his own nation…. He who is driven into 
exile cannot be driven out of the entire earth, for this cannot be done in a physical 
sense, unless life is destroyed, nor is it morally possible, since the ruler has no right 
over the lands not under his sovereignty. (§147, p. 116).   
 
There are two pieces of this passage to distinguish. First, Wolff provides an early version of Kant’s 
“right to be somewhere.” Humans possess an innate and natural (meaning prior to political society) 
right to be secure in some space on the earth, and for Wolff this right means that one who is 
expelled from the exclusive territorial domain of one ruler must have a right to exist in some other 
space on the earth. Otherwise, exile would be an execution, or a double standard – ‘you can’t be 
here, and you can’t go there.’ But second, the admittance given to exiles puts into sharp relief how 
crucial the national-territorial space is for Wolff. It is because how important membership in the state 
of a native land is, that exile from that place is a particular case in which the conditions of original 
common ownership should return to that individual. The exile is not abstractly deprived of their 
‘right to be somewhere,’ but concretely denied their own ‘native soil.’ Still, restrictions apply, and the 
exile must ask admittance (§148), and the receiving state may deny them, based on the same 
considerations Pufendorf allowed states to deny foreigners – including the number of subjects and 
the demands of comfort, fear of the corruption of morals of the nation, and religious disturbance. 
But in general, an exile is one who has suffered a ‘great evil,’ and therefore deserves our compassion, 
and is to be admitted in most cases (§149-150). 
 
VI. Conclusion 
In this chapter I have tried to demonstrate the connection between Christian Wolff’s 
philosophical doctrine of perfection and his international political theory. Specifically, I argued that 
his adaptation of Leibniz’s theory of perfection into a theory of self-perfection has particular spatial 
consequences for how he understands both the structure and ethics of collective political life. The 
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central political unit becomes a self-perfecting nation holding exclusive domain over territory, the 
use of which the nation has exclusive prerogative.  
Underlying the territorialization of sovereignty is an explicit attempt to isolate political 
philosophy from the claims of religion, and to present ethical duties toward perfection as rationally 
valid independent from knowledge of the Christian God. Wolff repeatedly praised (to his own 
detriment) the politics of non-European peoples, especially the Chinese, and defended the right of 
American Indians to occupy their land in their own way. At the heart of Wolff’s theory of self-
perfecting nations is an underdetermined requirement for how those nations use the space they 
occupy. For this reason, Wolff attacks any ‘external’ use criterion on territorial claims, defending 
instead the right of the holder to use after their own fashion.  
But the fracturing of Christian universalism has consequences. The defense against 
universalizing principles of territorial use becomes also a positive account of the content of politics 
within borders. Wolff’s state is not merely a territorial one, but he goes further in creating the 
philosophical architecture of the national state. The state itself is not the impersonal holder of 
sovereignty, but instead strictly an institution, while the nation is the entity that organizes itself as a 
state, becomes imbued with moral personality, and is tasked with the perfection of its own particular 
will and condition. Yet this results also in new meaning given to the old political categories of 
citizen, foreigner, native, and exile. Wolff spends a significant amount of time outlining the rights 
(and lack thereof) of foreigners on territory that is not their own. Natives, on the other hand, are the 
assumed bearers of citizenship, with specific attendant rights. Exiles have lost the specific right to 
their native land. Yet while he defends native American land use, the membership distinctions reveal 
limitations. Travelers and non-sedentary peoples have no access to native status and the privileges it 
affords. 
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The important part of Wolff’s territorial national state is not that it provides an account of 
exclusive membership based on genealogical ties. Natives are defined by their parents’ domicile, but 
it’s merely generational and not a deep familial tie to the land. On the contrary, foreigner and citizen 
appear to be flexible categories, so that visiting foreigners count as ‘temporary citizens,’ and exiles 
are given a presumptive right to reside anywhere on the globe. Wolff’s world of territorial states is 
not divided into particularly exclusive spaces. Rather, Wolff’s achievement was to sever political 
authority from universal religion, and in so doing construct the state as a self-sufficiently legitimate 
territorial entity. That is to say, the nation’s duty is to perfection, but this can only be accomplished 
through solipsism. The knowledge necessary for the ruler to create an ethical life is thus not 
theological knowledge or even metaphysical, but rather demographically rooted in the particularities 
of the territory and its residents. The Wolffian enlightened ruler depended on a system of 
bureaucrats trained in cameralist territorial management. The moment European universalism broke 
apart into mutually exclusive territorial units, the locus of political authority became reoriented 
within the territories themselves toward the community living therein. It was this precise idea, with 
particular emphasis on the notion of native lands which underlay the state, that Vattel would pick 
up, assert, and spread widely across European legal and political thought. 
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8. Vattel’s Doctrine of the Territorial State 
I. Introduction 
This chapter studies the role of the national collective in Emer de Vattel’s theory of 
territorial sovereignty. Vattel is often presented as a follower of the Lockean agricultural argument 
for property, that cultivation alone created exclusive property claims, and that uncultivated was open 
to unilateral expropriation through labor. As such, he is portrayed as an apologist for European 
empire.632 But when we examine Vattel’s defense of the nation’s prerogative over its territorial 
bounds, as exemplified in his discussion of the occupation of vacant land, it becomes clear that 
Vattel’s theory of territory is much more complicated, and is indebted as much to Samuel von 
Pufendorf and Christian Wolff as it is to John Locke. In Vattel’s theory, he combines both the 
ownership and sovereignty over the nation’s land, which he justifies not by agriculture alone, but by 
the nation’s self-directed duties toward perfection and happiness. When justifying the territorial 
claims of states, Vattel draws initially from a tradition of property founded in unilateral occupation 
that defined ‘use’ in strictly economic terms, but then pulls from a tradition of critiquing empire 
through a much more expansive notion of ‘use’ that could legitimize many forms of political society.  
Although he initially recites the Grotian-Lockean property tradition to explain how nations first 
come into possession of their territory, his defense of national territory is not reducible to this. The 
nation, as a complete moral person in Vattel’s thought, sets its own ends and has final say over what 
counts of legitimate use of their territory. The thoroughgoing application of the agriculturalist 
principle would deprive the nation of its natural freedom. 
In the following section I look at Vattel’s life and career, and how he has usually been 
interpreted by current scholarship. I point especially to Vattel’s crucial immediate context of The 
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Seven Years War for how we should interpret The Law of Nations. I then proceed to review the 
natural law background against which Vattel’s contribution should be seen. In particular, this 
includes the use of the language of property to articulate claims to territory and sovereignty, and 
controversies over the proper ‘use’ of land, which becomes essential to the foundation of property. I 
then turn to an analysis of Vattel’s theory of territory, exploring first the central role of the moral 
nation, and then his adoption of agriculturalist theory. Finally, I look at the exceptions from this 
theory that Vattel carves out for the nation’s own prerogative, arguing that once territory is acquired, 
the nation’s claim to ‘natural liberty’ means that they reserve sole judgment over the proper use of 
their land. This becomes most clear in his idea of ‘high domain,’ which is the special zone in which 
the nation claims imperium and dominium over its land in order to preserve its freedom. If this analysis 
is correct, then from early on the normative underpinnings of the spatial extent of the state required 
reference to a pre-political community (namely, the nation), whose independence and coherence 
underlay the legitimacy of state territories.  
 
II. Vattel's Contested Legacy 
Vattel was born and spent most of his life in the Swiss canton of Neuchâtel.633 Although by 
birth a subject of Prussia, Vattel always considered himself primarily Swiss, and Switzerland 
repeatedly emerges as exemplary of a virtuous nation with enlightened self-interest.634 Indeed, Vattel 
writes that Switzerland is ‘a country of which liberty is the soul, the treasure, and the fundamental 
law; and my birth qualifies me to be the friend of all nations.’635 Coming from an aristocratic family, 
his father was an ennobled protestant minister, and his mother’s father was Neuchâtel’s counsel at 
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634 Kapossy, “Rival Histories of Emer de Vattel’s Law of Nations,” 8-9. See also Whatmore and Kapossy, 
“Introduction,” xii.  
635 Vattel, The Law of Nations, 20. See also Vattel, 84. 
 269 
the Prussian court.636 Vattel was a gifted student at a young age, and after completing his degree in 
humanities and philosophy at the University of Basel, he went on to study theology and 
metaphysical studies under Jean-Jacques Burlamaqui, the chair of natural law. It was here that Vattel 
first studied natural law and the law of nations, although he had previously attended lectures on 
Pufendorf.637 In 1741 he engaged in lively debates in the Journal Helvétique and published a defense of 
Leibniz’s philosophy against the charge of atheism. In 1743, Count Heinrich von Brühl, first 
minister to August II, Elector of Saxony, promised Vattel employment. Waiting to be called upon, 
Vattel spent the next few years studying Christian Wolff and writing various essays. Of particular 
note for laying some of the groundwork for The Law of Nations (1757), these included the essays 
Dissertation on This Question: Can Natural Law Bring Society to Perfection Without the Assistance of Political 
Laws? and Essay on the Foundation of Natural Law and on the First Principle of the Obligation Men Find 
Themselves Under to Observe Laws. As we will see, Vattel’s approach to territory incorporates themes he 
would have encountered in the classics of natural law, like Grotius, Pufendorf, and Locke, but also 
more recent works like Wolff’s The Law of Nations. Vattel would use these works to create a synthesis 
of philosophies of the territorial state: Pufendorf’s moral personhood, which depended on deep 
natural sociability, with Wolff’s doctrine self-perfection.  
Vattel was employed sporadically by Brühl, but struggled to find consistent work until the 
publication of The Law of Nations in 1757, which established him immediately as an authority on 
international law and diplomacy.638 In response to his magnum opus, Vattel was promptly recalled to 
Dresden in 1759 and appointed chief adviser to Saxony on foreign affairs.639 The immediate context 
for publication of The Law of Nations is quite significant. The Seven Years War (and the Third 
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Silesian War) had begun in 1756, when Frederick the Great invaded Saxony, provoked by the latter’s 
alliance with Maria Theresa of Austria, who wanted to recover Silesia from Prussia. Saxony was held 
by August II (also Frederick Augustus III), for whom Vattel had indirectly worked when in the 
employ of Count Brühl. Considering that he wrote The Law of Nations while seeking employment 
with his Saxon patrons, we should see his defense of the territorial integrity of states as a defense 
also of small states generally and of Saxony in particular.640  He even made this explicit to Count 
Brühl and a letter to the chief magistrate of Berne, claiming that Prussia’s actions had violated the 
laws of war and endangered the European harmony.641 Small protestant states were constantly on 
guard for the territorial ambitions of nascent imperial powers (usually Catholic France) and had 
survived through a process of shifting treaties and alliance structures.642 This was why Vattel so 
vehemently rejected Wolff’s Civitas Maxima (a theorized natural universal polity, the public law of 
which mirrored the voluntary law of nations), which he saw as an imperial attempt to eliminate the 
sovereignty of small states.643  
It remains an enduring controversy in the history of political thought, however, whether to 
characterize Vattel’s The Law of Nations as a call for international peace and cooperation, or a 
capitulation to state self-interest. There is good reason for disagreement. Vattel argues on the one 
hand that nations must ‘contribute everything in [their] power to the happiness and perfection of all 
the others.’644 But on the other hand he argues that ‘each nation should be left in the peaceable 
enjoyment of that liberty which she inherits from her nature.’645 Although Vattel views nations as 
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moral entities capable of reason and understanding, the law of nations is binding only in their 
conscience, and creates no enforceable duty.646 For this reason it is easy to read Vattel as 
hypocritically giving an account of international obligation, while in fact providing a defense of self-
interest. Even among those who read in Vattel a genuine attempt toward universal justice and duties 
among states, he comes out as impracticable and idealistic.647 
The debate over Vattel’s legacy dates back to Immanuel Kant’s labeling him, along with 
Grotius and Pufendorf, one of the ‘sorry comforters’ who ‘are still dutifully quoted in justification of 
military aggression.’648 Richard Tuck has argued in this vein that Vattel gives ‘a more or less faithful 
version of the Grotian argument, as developed by Locke.’649 For Tuck, Vattel is the eighteenth-
century continuation of a tradition that had its roots in a Renaissance humanism grounded in self-
preservation, and emphasized the moral independence of each state. The international jurist Hersch 
Lauterpacht similarly associated Vattel with an enthusiastic recitation of Grotian humanism, 
especially with the moral analogy of individual and state. Although for Lauterpacht this amounted to 
‘mere meaningless lip-service’ destined to yield to state self-interest.650 This may have been because, 
as Tim Hochstrasser has argued, Vattel’s main object was to present the law of nations as a 
recitation existing international practice, which made him popular with working diplomats, but 
severely limited as a natural law philosopher.651 Ian Hunter takes this argument further, suggesting 
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that the opposing poles of cosmopolitan self-perfection and national self-interest are intentionally 
ambiguous in order to establish a discursive space for flexible arguments.652   
It is even debated exactly how to contextualize Vattel’s writing. His magnum opus clearly 
spoke directly to the Seven Years War, which he was connected to both through his employment in 
Saxony and, through his hometown’s overlord, a relationship to Frederick’s Prussia. His examples 
are drawn mainly from central and Western European states, and he self-consciously saw himself as 
following in the Protestant ius gentium tradition of territorial states, including Pufendorf and Wolff. 
In other words, the international system he sought to explain and provide normative and positive 
laws for was the definitively European system. Accordingly, most of the interpretations that portray 
him as a “sorry comforter” of colonialism rely on his sparse comments on occupation of vacant land 
(discussed below), which was marginal piece of the work.653 On the other hand, C.H. Alexandrowicz 
has suggested that Vattel’s state system is authentically universal and his theory of moral statehood 
applied equally to non-European peoples.654 Jennifer Pitts has sought a middle way between limiting 
Vattel to his provincial context, which understates the breadth of his The law of nations and its global 
impact, and universalizing his theory. She argues that Vattel’s international law, steeped in the 
universalizing maxims of natural law, were indeed global in their intention, but his “legal system was 
unselfconsciously European in origin.” Pitts takes Vattel’s self-professed universalism on its own 
terms and argues, against Hunter, that while Vattel’s norms and vision of political flourishing may 
have been drawn from a particularly Protestant and Swiss worldview, it did not mean that Vattel 
could not make considered arguments toward universal applicability. Moreover, Pitts argues that the 
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limited context of European territorial states cannot coherently be divorced from the larger context 
of commercial and territorial empire outside of the continent. Empire was a crucial part of 
European political development.655 
But with the range of recent studies, few have been interested in studying Vattel’s theory of 
territory. While his sovereign state is always assumed to be territorial, whether confined to the 
particular politics of his region or a vision of a global sovereign state system, the territorial basis of 
that state is often assumed away. This is in part because territory as such does not speak directly to 
most of the issues animating Vattel scholarship, particularly just war theory, the balance of power, or 
commercial cosmopolitanism.656 But it is likely also because Vattel’s discussion of territory at times is 
contradictory, and it seems to embody precisely the inconsistency that has frustrated Vattel 
scholarship. I discuss later that the ambiguity of his account supplied justifications to both defend 
and contest territorial ownership. Vattel’s territory has not entirely escaped notice. Ian Hunter in 
particular illustrates how Vattel transforms a particular version of public law (that of a small, 
protestant, republican, Swiss state) into a universalizing ‘theory of the state’. The territory of the 
nation, according to Hunter, ‘forms a morally-saturated patrie or mother-land in which the nation-
person cultivates the national virtues in order to achieve its own preservation and perfection,’ which 
produces an ‘autochthonous dimension’ to citizenship.657 I add to Hunter’s reading by situating 
Vattel’s theory of territory within a discourse about the use criterion and its relation to territory.  
For Vattel, territorial rights are first and foremost the business of nations. Nations, as 
complete moral persons, could define their own ends. While Vattel initially adopts agriculturalist 
theories to articulate how nations first come into possession of their territory, his defense of the 
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nation’s land is not reducible to cultivation. The nation sets its own ends, and so long as it claims 
land and occupies it in some manner, it may not be dispossessed. The importance of Pufendorf for 
Vattel’s theory of the moral person of the nation has been well-documented, but even this has not 
pointed out the connection between the Pufendorfian notion of moral persons and the theory of 
national territory.658 For my analysis it is crucial not only that nations are understood as moral 
persons in the tradition of Pufendorf and Wolff, but that their moral personhood is the key 
normative underpinning to Vattel’s defense of the state’s spatial extent.  
Placing him as a follower of Pufendorf also suggests a novel angle on Vattel: that his theory 
of territory could have emerged not from apology, but from critiques of empire. This is not 
surprising if we consider Vattel as politically committed to the survival of small states, as noted 
above. After 1648, which confirmed the territorial supremacy of the strongest imperial princes, it 
was becoming harder for lesser states to survive. Even those that did depended in part for their 
survival on their acquisition of foreign crowns. Vattel’s own employer (through Brühl) was both the 
Elector of Saxony and the King of Poland. European states and empires were in constant tension, 
both for colonial expansion oversees and intracontinental empire.659 I argue that Vattel was anxious 
to defend the territorial integrity of states against the ambitions of their neighbors, with his eye 
especially on Prussia’s predation of Saxony. It is important that Vattel did not see the tension 
between state and empire as consistent on both sides of the Atlantic. While heartily endorsing settler 
colonialism, Vattel used a concept of the nation’s perfectibility to argue for a broad understanding of 
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III. Property and Sovereignty in Debates over Empire 
 We have already seen how theories of property were often useful for articulating theories of 
territory. I have suggested that it was not property alone, but property combined with accounts of 
communities on the land that did most of the work in explaining territorial claims. Moreover, those 
collectives were at times articulated through an account of conquest, having no bearing on property 
theory (see Chapters 3 and 6). Vattel’s theory of territory synthesizes and contributes to that ongoing 
natural law tradition of conceptualizing the acquisition of territory and sovereignty through 
ownership but conditioned on pre-existing social coherence. In this section I review some of the key 
developments in this debate that Vattel was commenting on, noting especially his take on the use 
criterion for landed property.  
 The language of authority over land in European political thought had long involved the 
repurposing of the Roman legal terms, and perhaps none more so than dominium and imperium. In 
Roman law, imperium originally indicated the authority of magistrates, but by the time Rome 
extended across Italy, imperium ‘denoted ultimate, self-sufficient, individual authority over a territorial 
expanse.’660 With the recovery of Roman law in the twelfth century, imperium provided late medieval 
and early modern rulers with a territorial notion of independent authority, both supreme over 
internal competitors and free from external powers.661 Dominium was a concept from Roman private 
property law, signifying ‘ownership or lordship over some subjected thing.’662 The theory of dominium 
as patrimonial lordship was a matter of conventional wisdom in medieval thought.663 During the 
 
660 Armitage, The Ideological Origins of the British Empire, 30. 
661 Armitage, 31–32. 
662 Lee, “Private Law Models for Public Law Concepts,” 378. In Tuck’s analysis, the modern language of subjective 
rights has its origin in the fourteenth century equivalence of dominium with ius, giving an idea of ‘right’ as ownership 
‘preeminently associated with liberty, with property, and with a certain idea of sovereignty.’ Tuck, Natural Rights Theories, 
10. Annabel Brett has instead argued that there was a wide variety of the intellectual roots of the vocabulary of rights. 
Brett, Liberty, Right, and Nature, 48–50. 
663 Lee, “Private Law Models for Public Law Concepts,” 375. On the medieval theories of dominium, the classic studies 
are Kantorowicz, The King’s Two Bodies; Ullmann, Law and Politics in Middle Ages. 
 276 
French Wars of Religion, the juristic theory of dominium was touted by both royalists claiming that 
‘sovereign powers… belonged to the king as his own princely property’664 and Monarchomachs, 
using dominium to develop a theory of popular sovereignty as a ‘proprietary claim of the people’s 
corporate rights of ownership and lordship over the commonwealth.’  
The age of European imperialism occasioned energetic debates over the acquisition of 
ownership and sovereignty on unoccupied land in the New World, and the language of dominium and 
imperium offered a treasure trove of resources.665 It became a question of great consequence how 
ownership and authority related to each other. What powers and rights are implied in a right of 
ownership? Who has competency to acquire property and sovereignty, and are they in fact acquired 
in the same manner? The most common device used to answer these questions was the Roman 
private law of occupation, whereby ‘What presently belongs to no one becomes by natural reason 
the property of the first taker.’666 What it meant to occupy, however, developed significantly 
throughout modern political thought. It transformed first from a legal theory of rights in late 
medieval thought to an economic theory, wherein effective ‘use’ meant exploiting nature, and 
agricultural exploitation came to be a stand-in for civilizational progress. But, as Andrew Fitzmaurice 
emphasizes, this criteria for effective occupation was a double-edged sword that could delegitimize 
both native and colonial claims.667 One of the best examples of this was Francisco de Vitoria’s 
rebuke of Spanish claims in De Indis (1532). Vitoria and his scholastic peers in the Salamanca School 
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were particularly influential for introducing a vocabulary of private rights (dominium) to solve 
questions of international relations.668 While Vitoria rejected the Spanish claim to a right of discovery 
(that ‘things which are unoccupied or deserted become the property of the occupier’)669 he accepted 
that first occupancy created ownership. Rather, he claimed that Native Americans had already 
occupied the land, and thereby ‘possessed true public and private dominion.’670 
Hugo Grotius greatly expanded on the use of property theory to discuss the acquisition of 
territory, and was the most influential for establishing the terms of debate up to Vattel’s time. 
Grotius’s first published account of property was The Free Sea (1609), written as a defense of the 
Dutch seizure of the Portuguese vessel Santa Catarina.671 Grotius was concerned with defending the 
Dutch East India Company’s competition with the Portuguese for access to the East Indies, success 
in which was crucial for the revolt against Spain.672 Grotius’s theory rested on two primary laws of 
nature – to self-preservation and self-defense. God gave the world to humankind collectively, he 
argued, but individuals created particular rights by physically taking and using.673 Grotius argued that 
Portugal’s claim to dominion in the East was impossible because dominion could only be gained 
over those objects that could be occupied, as necessitated by the law of self-preservation. Things 
could be occupied only if ‘they were made worse for use.’674 Because the sea could be shared without 
depletion, it could not become property.675 This process was identical for both public and private 
dominion: ‘occupation is made public after the same manner that it is made private’, and later, 
‘territories are the possession of a people as private dominions are the possessions of particular 
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men.’676 In The Rights of War and Peace Grotius introduced consent, absent from his earlier work. The 
account begins similarly, explaining an original community of goods, with vice and ambition 
eventually leading to particular property, divided according to occupancy. Critically, however, he 
claimed that this process must have been consented to. He writes: ‘As soon as living in common was 
no longer approved of, all Men were supposed… to have consented, that each should appropriate to 
himself, by Right of first Possession, what could not have been divided.’677 This was a significant 
change in the structure of Grotius’s thought, as he placed consent prior to occupation.678 Although 
property was founded on consent, the conditions for ownership remained connected to the 
conditions for occupation. Thus, individuals still held a natural right to occupy and appropriate 
vacant land.679 
Pufendorf emerged as Grotius’s most popular critic on property. For Pufendorf property 
came exclusively from contract. As a moral entity, property required moral (as opposed to mere 
physical) action. Although occupation was important for determining boundaries, he argued that no 
“bare Corporal Act” could create moral rights and powers without the consent of others.’680 But 
where they really diverged was over Grotius’ narrow definition of use. For Grotius, what it meant to 
use property had been connected to the first natural law of self-preservation. For Pufendorf, 
however, the negative original community meant that nobody owned anything in particular. Thus, 
even when consuming things necessary for preservation, one did not gain ‘ownership.’ The principle 
of occupation was founded not in a right of nature but in agreement.681 Pufendorf avoided the 
pitfalls of Grotius’s theory, that property had to be rooted in a need to use the Earth’s produce. 
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Rather than cultivation and essential needs, Pufendorf allowed that a wide range of human desires 
could justify a system of property holding.682 If property was entirely artificial, then the terms of use 
depended on agreement, not on a law of nature. The question of consent in property acquisition 
hinged on the use criterion.  
Against Pufendorf’s conventionalist theory, Locke argued property could be acquired 
unilaterally by individuals working the land.683 Locke’s greatest contribution was to clearly bring out 
Grotius’ theory of property and articulate the agriculturalist apology for colonialism. According to 
this theory, individuals acquired property only by releasing the potential in nature, accomplished 
through cultivation.684 
In the eighteenth-century, the question of whether property was founded originally on 
consent or occupation was split between those following Locke and those following Pufendorf. If a 
theory of property did not require consent, it was because there existed a connection between 
property and human need. On this account, it became difficult to hold sovereignty over bounded 
geographic space without using, in some significant manner, every inch of it. For this reason, the 
Lockean argument was an effective tool of colonialism. Contract-based theories, however, avoided 
this. If property and territory were founded in a compact, then the terms of their holding could be 
more expansive. The stakes were high. Since the time of the Salamanca School, critics of empire 
were always concerned with the implication of imperial arguments for territorial holdings within 
Europe.685 In the eighteenth-century, states existed in tension with empires, and the critique of 
imperialism was meant to defend the claims of European states against one another, rather than 
colonial peoples against overseas empires.686  
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Christian Wolff picked up the contractual strand from Pufendorf, expanding the range of 
acceptable justifications for dominion, as discussed in Chapter 7.687 Wolff’s account of the ends of 
civil society generated Vattel’s theory of the perfectibility of the nation, which is crucial for his 
theory of territorial sovereignty. Wolff argued that the civil state was established so that humans 
could more effectively achieve highest happiness, but how each state did so was a choice of its own. 
It was therefore not surprising that Wolff rejected the agriculturalist argument, asserting that 
‘unknown lands inhabited by a nation may not be occupied by foreign nations.’688 
It is with this intellectual background that we should consider Vattel’s account of territory 
and occupation. On the one hand, Vattel presents a theory of unilateral occupation of public and 
private dominion. Like Locke, he argues that property is necessary for self-preservation, and 
individuals and groups can gain property by cultivating land, using this to justify the appropriation of 
land in North America.689 But on the other hand, he later suggests an expansive account of the 
justifiable uses of land. Borrowing Wolff’s notion of political societies directed toward happiness 
and perfection, Vattel’s notion of ‘use’ becomes more than mere self-preservation, as it was in 
Grotius and Locke. This is most clear in his discussion of the occupation of vacant land, where he 
defends the right of nations to determine for themselves what constitutes proper use. In this he 
appears closer to Pufendorf and Wolff’s broad notion of legitimate dominion. Vattel combines the 
Pufendorfian notion that property may be justified by a wide range of activities, and the Lockean 
reading of Grotius, that property can be acquired through productive use. He comes to this by way 
of exchanging the nation as a complete moral person for Locke’s individual. Embedding Wolff’s 
notion of political society into the moral person of the nation, Vattel can justify a wider range of 
 
687 Note that Wolff and Pufendorf diverged significantly on the ends of civil society. For Wolff, society was directed 
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uses of territory than is usually recognized. If we consider Vattel’s philosophy in the context of his 
concern for the survival of small states, then we see him presenting a theory of the territorial nation-
state emerging from a tradition of critiques of empire. In the following I argue that Vattel at first 
borrows the agricultural theory to explain the initial acquisition of land, but ultimately defends the 
territorial state in terms of the nation’s sole judgment over the proper use of its land. As with 
Locke’s invocation of native rights, however, Vattel’s account privileges a certain kind of society 
suited to the defense of European states, and does not extend it beyond that sphere. 
 
IV. Vattel's Theory of Territory 
To understand Vattel’s approach to territory, we should first consider the moral status of 
nations. Vattel begins with a definition: ‘Nations or states are bodies politic, societies of men united 
together for the purpose of promoting their mutual safety and advantage by the joint efforts of their 
combined strength.’ Such societies have their own interests and are capable of deliberating and 
making decisions. Therefore, the nation is ‘a moral person, who possesses an understanding and will 
peculiar to herself, and is susceptible of obligations and rights.’690 Further, as they were composed of 
free and independent individuals, ‘nations or sovereign states are to be considered as so many free 
persons living together in the state of nature.’691 Like Grotius, Vattel thus makes a direct moral 
equivalency between sovereign nations and individuals.692 Although Vattel repeatedly uses ‘nation’ 
and ‘state’ interchangeably, they are not quite equivalent. ‘Every nation that governs itself, under 
what form soever,’ he writes, ‘without dependence on any foreign power, is a sovereign state.’ For a 
nation to qualify as ‘an immediate figure in this grand society, it is sufficient that it be really 
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sovereign and independent, that is, that it governs itself by its own authority and laws.’693 For Vattel 
nations are prior to political society, and gain statehood when they become self-governing. 
But what does the law of nature prescribe to nations? The first general law of nations is that 
each individual nation is ‘bound to contribute everything in her power to the happiness and 
perfection of all the others.’694 This duty is derivative of the moral analogy between individuals and 
nations, such that each nation ‘owes to another nation every duty that one man owes to another 
man.’695 This statement of international obligation, however, is qualified as merely internal, binding 
only the conscience. Contrast this with ‘external’ obligations, which can be perfect (giving a 
corresponding right to coerce) or imperfect (lacking any right to coerce).696 The distinction is crucial 
as states also have primary natural duties to themselves. A nation’s first duty to itself is to ‘preserve 
and perfect itself.’697 Preservation consists of ‘the duration of the political association by which it is 
formed,’ but perfection is accomplished only when the nation obtains the end of civil society. The 
end of civil society, in turn, is ‘to procure for the citizens whatever they stand in need of, for the 
necessities, the conveniences, the accommodation of life, and, in general, whatever constitutes 
happiness.’698  
From the outset, Vattel thus gives an account of the prerogatives of the nation that cannot 
be reduced to anything naturally predetermined. The perfection of the nation, which is its primary 
duty, is relative to the wants and desires of its society. We see the influence of Wolff and his notion 
of society directed toward human happiness and perfectibility. Internal duties to self take priority 
over the nation’s internal duties to others. Vattel dropped the metaphysical foundation, which 
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equated the micro- and macrocosm so that self-perfection was equivalent to universal perfection. 
But he maintained the practical upshot, that the territorial nation’s moral scope was limited to its 
own borders. 
Vattel’s second general law of nations is that ‘each nation should be left in peaceable 
enjoyment of that liberty which she inherits from nature.’ The second law serves to protect the 
nation’s right to determine for itself ‘whether she can perform any office for another nation without 
neglecting the duty which she owes to herself.’699 This becomes the core of Vattel’s notion of 
sovereign equality. Although nations have significant obligations to assist in each other’s security and 
happiness, it remains entirely the nation’s prerogative what duty requires of it. The guiding thread of 
Vattel’s treatise is not the numerous obligations he heaps on nations to assist each other, but rather 
the independence of the nation in judging its own use and duties. Thus, we see that the nation 
is mistress of her own actions so long as they do not affect the proper and perfect 
rights of any other nation, – so long as she is only internally bound, and does not lie 
under any external and perfect obligation. If she makes an ill use of her liberty, she is 
guilty of a breach of duty; but other nations are bound to acquiesce in her conduct, 
since they have no right to dictate to her.700 
 
The law of nature prescribes duties to nations, but these are constrained by their primary duties to 
self. In determining whether a duty to self conflicts with a duty to others, nations have sole 
competency and are immune to coercion.  
Vattel’s theory of property begins with original common ownership. He writes that ‘the earth 
belongs to mankind in general,’ he writes, ‘destined by the creator to be their common habitation, 
and to supply them with food, they all possess a natural right to inhabit it, and to derive from it 
whatever is necessary for their subsistence, and suitable to their wants.’701 In the state of nature, the 
land produced enough to easily supply the needs of each. But once the population grew, it was no 
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longer possible for the Earth to provide for survival without cultivation. This would have been 
impossible with ‘wandering tribes of men continuing to possess [the Earth] in common.’702 
Cultivation required secure sedentary life, where inhabitants could apply their industry without fear 
of dispossession. It ‘became necessary that those tribes should fix themselves somewhere,’ he writes, 
‘and appropriate to themselves portions of land, in order that they might, without being disturbed in 
their labor, or disappointed of the fruits of their industry, apply themselves to render those lands 
fertile, and thence derive their subsistence.’703  
The original community of land is divided first not into private units, but into collective 
ones. It is pre-existing ‘wandering tribes’ that settle down and stake exclusive claims to land. This 
initial act by the nation is the first foundation of both public and private dominion: ‘Such must have 
been the origin of the rights of property and dominium: and it was a sufficient ground to justify their 
establishment.’704 Vattel recounts the law of unilateral occupation, but without any mention of 
consent, tacit or express, that we see in The Rights of War and Peace. In this sense, although he uses no 
language of labor and self-ownership, Vattel’s account of appropriation is closer to Locke (and his 
eighteenth-century follower Jean Barbeyrac, who Vattel received through Burlamaqui). Moreover, 
Vattel’s account focuses exclusively on occupation by pre-existing groups. For Vattel, only nations 
can create public dominion through occupation. 
Vattel justifies the nation’s appropriation of territory on the condition that they cultivate the 
soil, a direct application of the agriculturalist argument to pre-civil collectives. This places Vattel, 
along with Locke, as an advocate of settlement through agriculture, against the contract-based 
theory of Pufendorf. But his approach to dominion through cultivation gives rise to three limitations 
on territory. First, because scarcity justifies ownership, only those things capable of exhaustion are 
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ownable. Referencing Grotius and Mare Liberum, Vattel argues that no one can claim property over 
the sea because it is inexhaustible (he thought).705 Second, the property extends only to bona fide 
possession. ‘The law of nations will therefore not acknowledge the property and sovereignty of any 
nation,’ he writes, ‘over any uninhibited countries, except those of which it has really taken 
possession.’ It is on these grounds that he rejects Alexander VI’s Papal Bull of 1493 granting 
sovereignty over the New World to Isabella and Ferdinand.706 This places Vattel alongside Vitoria 
and Grotius in his rejection of mere symbols of possession, in the absence of actual occupation.707 
Here Vattel also gives his apology for colonialism in North America, which is worth quoting at 
length: 
Those who still pursue this idle mode of life, usurp more extensive territories than, 
with a reasonable share of labour, they would have occasion for, and have therefore 
no reason to complain, if other nations, more industrious, and too closely confined, 
come to take possession of a part of these lands. Thus, though the conquest of the 
civilized empires of Peru and Mexico was a notorious usurpation, the establishment 
of many colonies on the continent of North America might, on their confining 
themselves within just bounds, be extremely lawful.708 
 
Vattel depicts the Native Americans as roving across the continent but failing to truly ‘inhabit’ where 
they ranged. Inverting Vitoria’s argument that natives had developed public dominion, Vattel adopts 
Locke’s inaccurate description of a disparate and unsettled people lacking sedentary agriculture, and 
thereby failing to qualify for territorial rights. Locke’s rendition, however, was strictly private and did 
not relate explicitly to territory at all. In Vattel’s version, however, it’s the nation that takes hold and 
occupies land. In Vattel’s hands, the agriculturalist account of private acquisition becomes a theory 
of territorial appropriation. 
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The third limitation refers to the temporal dimension of property. An exclusive claim to a 
tract of land, once validated by actual use, does not bestow a permanent title to be held in perpetuity 
by the nation. Rather, failure to continually occupy and use land leads to abandonment and loss of 
title. Thus, by right of prescription and usucapio, a property is lost by neglect and subsequently gained 
by another’s effective occupation. The law of nature, allowing property only for the mutual benefit 
of mankind, commands loss of title upon neglect. Because natural law approves of property only for 
mankind’s mutual advantage, ‘it would be absurd to suppose, that, after the introduction of domain 
and property, the law of nature can secure to a proprietor any right capable of introducing disorder 
into human society.’709 This would be the case if a proprietor, having neglected their property, could 
rightfully ‘wrest it from a bona-fide possessor.’ The right to property, therefore, cannot be a right ‘of 
so extensive and imprescriptible a nature, that the proprietor may, at the risk of every inconvenience 
thence resulting to human society, absolutely neglect it for a length of time, and afterwards reclaim 
it, according to his caprice.’710 Here Vattel follows both Grotius and Pufendorf, who had each 
argued that prescription was endorsed by the law of nature, even if the exact time necessary to lose 
title was a matter positive law.711 
But what exactly is the territory of the nation? What powers and rights does the nation gain 
in occupying land? For Vattel the domain of the nation (its collective property) constitutes a unique 
juridical zone, which becomes the sovereign territory within which the nation seeks self-perfection 
and happiness. To do this, Vattel asserts that when a nation occupies empty space, it gains both the 
dominium and imperium over the land, which becomes its territory. Dominium is the exclusive right of 
the nation to use the land for its necessities and wants, dispose of it as it sees fit, and derive 
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advantage from it.712 The patrimonial paradigm never wholly disappears. Imperium is the right of 
‘sovereign command,’ which allows the nation to ‘direct and regulate’ everything that occurs within 
its geographic borders.713 Vattel here is following Grotius against Pufendorf. Grotius had held apart 
jurisdiction and property, even if they were acquired in the same act, while Pufendorf had claimed 
that authority over land originated in an ownership title.714 While Pufendorf collapsed imperium into 
dominium, Vattel maintained the distinction between them, which would be critical for his notion of 
the nation’s ‘native country.’ Indeed, ‘a nation may possess the domain or property of a tract of land 
or sea without having the sovereignty of it, and it may possess sovereignty over land, the use of 
which belongs to another nation.’715 Vattel makes the point that although the nation’s territory is 
composed of ‘every thing she possesses by a just title,’ including ancient holdings, original 
possessions, and all things acquired by ‘concessions, purchase, conquest,’ he adds that we should be 
careful not to confuse the territory with all of its possessions where it holds only domain but not 
command.716 These areas, though perhaps included in the nation’s wealth, are not its ‘native 
country.’717 Vattel here makes a division between the nation’s territory and its ‘native country.’ The 
former may include a wide variety holdings, but the latter is the only space in which the nation 
necessarily holds both sovereignty and dominion, jurisdiction and ownership.  
The nation holds two further rights over its native country. The first is the right to create 
and structure a system of property ownership. ‘Every thing susceptible of property is considered as 
belonging to the nation that possesses the country,’ Vattel writes, ‘…but the nation does not possess 
all those things in the same manner.’718 The collective remains the supreme proprietor of all 
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property, and can always claim a right of eminent domain,719 but it can divide up this property 
however it sees fit. The nation may give some portions of its property to distinct groups as common 
property, some portions to individuals as private property, and leave some portions unassigned as 
public property.720 All other forms of property flow originally from the collective property of the 
nation. 
The second is the right to control movement, as the ‘lord of the territory may, whenever he 
thinks proper, forbid its being entered.’721 This also extends to a right to prohibit emigration at the 
nation’s discretion, particularly when the emigrant is considered ‘useful’ to the nation’s wellbeing.722 
Vattel also admits some rights of hospitality or safe passage – ‘remnants’ of the primitive state of 
common ownership.723 These rights, however, require a specific reason to be activated, such as a 
right of necessity. Even then, the territory’s proprietor can also claim a necessity of denying 
entrance.724 In this scenario, the nation holding the territorial right is uniquely competent to judge its 
own need and duty. Even in the case of extreme necessity, therefore, the state’s territorial right 
grants no perfect rights to foreigners. This is in sharp contrast to Grotius’s view that individuals had 
a natural right to the use of another’s property if they did not damage it.725 Vattel, however, 
emphasizes the prerogative of the nation as the proprietor, holding unimpeachable authority over its 
territory as the exclusive domain of national self-rule. 
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V. Exceptions to the Agriculturalist Theory 
I have argued so far that Vattel’s theory of the acquisition of territory is an application of the 
classic agriculturalist argument to nations. As the theory develops, however, it becomes apparent 
that there are significant exceptions to the agriculturalist schema. The need to create abundance 
transforms into a requirement merely to use, defined vaguely as whatever the nation perceives as 
necessary for its welfare and perfection. Territorial rights turn out to be instruments first and 
foremost of the nation’s independence. We see this best in Vattel’s take on the occupation of vacant 
land through the Ansibarian argument from Tacitus’s Annales XIII. The argument goes as follows. 
As the Roman Empire advanced along the Rhine, it laid waste to lands in their wake so that they 
would be uninhabitable and Roman provinces would be protected from German incursions. The 
Romans having no intention to use or occupy the land, a German chief (representing the Ansibari) 
purportedly complained that ‘as heaven belongs to the gods, so the earth is given to the human race: 
and desert countries are common to all.’726 If the Romans would not use the land, then the Germans 
retained a natural right to occupy it and make it their own. But instead of arguing that failure to 
occupy the land made it open to settlement, as he had argued with respect to Native American 
tribes, Vattel sides with the Romans. The German claim would be true, he writes, if the land was in 
fact serving no purpose. But those lands were instead put to crucial use, serving as ‘a rampart against 
savage nations,’ and were thus ‘of considerable use to the empire.’727 Had the Romans actually 
neglected the lands, then they would have had to accept the Ansibari – Vattel applauds Colonial 
America for adopting just this policy.728 But crucially, such occupancy required the nation’s consent. 
The state may choose to leave portions of its territory ‘in a primitive state of communion’ so that 
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they become the property of the first occupier, but foreigners have no natural right to occupy 
wasteland against the nation’s wishes.729  
The Ansibarian argument was frequently cited as an example of the principle that wasteland 
should be open to foreigners for settlement. Grotius referenced it in support of his claim that there 
existed a natural right to occupy uncultivated spaces. Vacant places were still under political control, 
but that did not extend to preventing strangers from occupying it, so long as they accepted the 
sovereign’s jurisdiction.730 Like Vattel, Grotius ultimately sided against the Ansibari, claiming that 
‘those Lands were not waste and desolate, but were employed in the Feeding of their Soldiers [sic] 
Cattle.’731 But the guiding principle for Grotius remained that individuals held a natural right to such 
places, which could not be denied by the occupying nation. Barbeyrac disagreed with Grotius on this 
point. ‘All the land within the Compass of each respective country, is really occupied,’ Barbeyrac 
writes, “tho’ every Part of it is not cultivated, or assigned to any one in particular: It all belongs to 
the body of the People.’ He continues that ‘so many barbarous people, under the presence of 
seeking settlement… have driven out the natural inhabitants, or seized the government.’732 Here 
Barbeyrac echoes Pufendorf, who gives an even stronger account of the state’s prerogative over its 
wasteland. Pufendorf writes that ‘every state may be more free or more cautious in granting these 
Indulgences, as it shall judge proper for its Interest and Safety.’ A wide range of possible 
considerations follow, including ‘whether the Men be industrious or idle, [and] whether they may be 
so conveniently placed and disposed, as to render them incapable of giving any jealousy of 
Government.”733 Because Pufendorf’s dominion originates in convention, legitimate territorial 
sovereignty allows for stricter control of borders, even over vacant land.  
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Vattel’s theory presents a strange synthesis of these ideas. His theory of property is grounded 
in unilateral occupation for sedentary agriculture. This at first creates a connection between 
legitimate holding and productivity. But it soon becomes clear that once a nation appropriates to 
itself an expanse of land, it can manage it however it sees fit, so long as it does not encroach on the 
rights of other nations. Thus, even pastoral Arabs, Vattel writes, ‘possess their country; they make 
use of it after their manner, they reap from it an advantage suitable to their manner of life.’734 This 
passage reflects Wolff’s influence on Vattel, and indicates the latter’s willingness to allow an 
expansive notion of the possible ends political society. Recall that the nation is a complete moral 
person possessing primary duties to develop its perfection and happiness. In invoking the nation’s 
prerogative in judging its own duties – the nation ‘is not accountable to any person for the manner 
in which she makes use of her property’735 – Vattel transforms his account of territorial rights from 
agriculturalist to nationalist. Territory becomes, in effect, an expression of the independence and 
natural liberty of the nation. This is clear too in Vattel’s discussion of ‘innocent use’ – the notion 
that one may justly use something belonging to another if they can use it without causing loss or 
inconvenience. Although nations retain a right to innocent use of each other’s domains, Vattel says, 
the right of judging what use is innocent belongs to the owner, not the user.736 
Vattel’s theory of territory emerges more clearly. We have seen that when the nation 
establishes itself in a territory, it acquires both domain and empire over the land. But it was not 
immediately clear why this should be the case. If scarcity justifies territorial division for agriculture, 
why should the occupier also gain jurisdiction over all who enter the space? We should understand 
both the property and sovereignty parts of the territorial claim to flow from a prior right of the 
nation to political and moral independence, separate from the necessity of agriculture. 
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There are different kinds of property at work in Vattel’s theory and distinguishing them 
makes clearer the kind of right acquired in a nation’s territory and why only a nation can hold this 
right. As noted above, states may have holdings in the territories of other sovereigns. But insofar as 
they are merely ‘useful domain,’ giving rights only to use and not to govern, then the state holds these 
objects in the ‘manner of private individuals.’737 If ownership is separated from the right to 
command then the ownership right is in effect a private property claim, even if the right-bearer is a 
national collective. But this is different from the ‘domain of the body of the nation,’ which Vattel 
refers to as high domain, a term which appears to be his own invention. In this case, ‘there is a natural 
connection of these two rights [domain and empire] in an independent nation.’ This is because a 
nation cannot be independent if it cannot dispose of land it has command over, nor if it lacks rule 
over what it can dispose of.738 Although ‘high domain’ in Vattel has been little remarked on, Jeremy 
Waldron noted that in Vattel’s usage ‘high domain’ is indistinguishable from the right of ‘empire.’739 
However, Vattel seems to clearly divide the nation’s territory into areas where it has empire without 
domain, and areas where it has domain without empire. ‘High domain’ is the special zone of a 
nation’s land where it possesses both, which is its unique ‘native country.’ The ‘natural connection’ 
between sovereignty and property in the ‘high domain’ is derived from the nation’s claim to natural 
liberty as a full moral person. Pufendorf’s account of moral personhood underwrote Vattel’s defense 
of the special place belonging to a national collective, its ‘native country.’   
Although empire and property were held separately, it is the necessity of defending the 
independence of the nation in its ‘native country’ that provides the connection between these 
otherwise disparate powers. Vattel’s concept of territory begins as an agriculturalist justification of 
collective property, and it is for this reason that he is so often associated with the Lockean-Grotian 
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tradition of property based on productive use. But the priority of the nation’s prerogative in 
determining what its needs and happiness require means that the territorial right turns out to be 
more of a reflection of the nation’s independence than a duty to cultivate. He uses Lockean and 
Lockean individualist principles to describe the initial division into exclusive holdings, but once 
established, nations determine their own standards of use. Merely property-like holdings may still be 
subject to agriculturalist critiques, but the ‘high domain’ is the zone in which the nation alone 
determines use.  In the course of this argument, Vattel draws on Wolffian and Pufendorfian ideas 
about the ends of society, suggesting that his theory of territorial sovereignty has roots in a tradition 
of critiquing empire as much as apologizing for it. 
 
VI. Conclusion: Vattel’s fractured legacy 
Vattel’s defense of small principalities and territorial states against predatory neighbors 
supports the reading that his territory is anti-imperial in an intra-European context. But the anti-
imperial defense of national territory sat uneasily with his unequivocal endorsement of North 
American settler colonialism. Ultimately, Vattel justifies sovereignty over land through a defense of 
national autonomy. But he left it unclear what entitled one community over another to determine its 
own form of life on land. It could be that Vattel simply embodied a geographic and imperial 
prejudice of the day, denying nationality to native Americans but granting it to the states of the Holy 
Roman Empire. Alternatively, it could be that Vattel occupied a discursive space more limited to the 
political concerns of continental Europe than the New World. Unlike Locke, none of Vattel’s 
patron’s had engagements in the Americas and contemplating the difference between Spanish 
conquest versus British settlement was a matter of academic debate. When Vattel turned to explain 
the foundation of sovereign territorial states, the world of relevant examples was limited mainly to 
the system of formerly dynastic agglomerates and their larger monarchical neighbors. I argue that 
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Vattel’s defense of national territorial sovereignty is most fruitfully understood in this latter context, 
as a strictly European solution to European concerns.  
But the ambiguity of Vattel’s national unit allowed for a fractured legacy. His text would 
become more influential than any contemporary international law text for the next century and a 
half. Upon its publication, The Law of Nations became an immediate bestseller. By 1872 there had 
been twenty French editions and ten translations in England with eighteen in the United States. 
Meanwhile, Grotius received only one more edition in the same time.740 Gerhard von Glahn 
remarked that “no single writer has exercised as much direct and lasting influence on the men 
engaged in the conduct of international affairs in the legal sphere, at least until very modern times, as 
did Vattel.”741 
Over the next century, The Law of Nations would have a direct impact on the legal practice of 
territorial rights and a developing international and public law of indigenous land rights outside of 
Europe. In 1834, the British lawyer and author Joseph Chitty retranslated Vattel into English, and 
his text would be frequently cited by British representatives of the New Zealand Company to limit 
or dispossess Maori of their lands.742 Charles Buller, Director of the New Zealand Company, said of 
the Maori: “The rule laid down by Vattel, by all writers on the law of nations, and by our own 
lawyers, is, that in dealing with the savage, who possesses no notion of individual property in land or 
of a power of alienating it, it is sufficient to recognise his right to that which he actually uses, and no 
more.”743 As we’ve seen in this chapter, that agricultural theory was inconsistently applied. European 
nations were insulated from dispossession, while indigenous were exposed.  
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Vattel’s theory of territory also found a foothold in the American law of intermediate Indian 
sovereignty.744 In Cherokee Nation v. Georgia (1831), the Cherokee petitioned the court to issue an 
injunction against Georgian laws that disregarded previous treaties between the Cherokee and the 
United States. Chief Justice John Marshall wrote that the court could not hear the case because the 
tribe was a dependent nation, like “a ward to its guardian.” In a dissenting opinion, however, Smith 
Thompson used Vattel’s definition of nations (as communities of men organized for the purpose of 
self-rule into a moral person) to argue that the Cherokee were in fact an independent foreign nation, 
and as such, any treaties required respect.745 The following year, Marshall followed Thompson’s line. 
Citing Vattel, Marshall ruled in Worcester v. Georgia (1832) that Indian tribes were indeed sovereign 
(though intermediate) nations with authority over their territory.746 Provincializing Vattel’s account 
as a defense of European states locked in a precarious eighteenth-century international environment 
only explains what he intended to do, not his eventual legacy.  Ultimately, Vattel’s text supplied 
ample resources both to dispossess indigenous peoples of their land, if construed as mere property, 
and to defend a variety of forms of territorial sovereignty.  
  
 
744 See Young, “Indian Tribal Sovereignty and American Fiduciary Undertakings,” 842–45. and 859, 861-65. 
745 See Cherokee v. Georgia, opinion ¶127-129. 
746 31 U.S. (6 Pet.) at 560-61. Marshall referred to I.i.7-8 of The law of nations, on the status of tributary and feudatory 
states, which were fully sovereign despite their subordination to stronger allies. See Vattel p. 83. On Vattel’s influence on 
American debates over occupation and settlement in the West, see Fitzmaurice, Chapter 6.   
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9. Conclusion: The Natural and the Native 
In the course of this dissertation, I have examined the philosophical roots of Vattel’s 
doctrine of the territorial state. Vattel’s theory would come to represent an ideal typical 
understanding of what it meant to be a political entity, but it was embedded in the narrow political 
problems of the newly emergent territorial states of the Holy Roman Empire. This model ideal was 
not universal, but deeply contextual. It developed against the backdrop of competing conceptions of 
political space that occupied the states of the Empire in the century after Westphalia. Both 
practitioners and philosophers of statecraft in this period experienced both an expansion and 
contraction of political space, as former local feudal hierarchies were conquered by the territorial 
state, and the former large spatial conceptions of the Empire and political Christendom collapsed. 
The principle of territorial supremacy, and its close cognates, had been present in the public 
law of the Empire for at least a century before 1648, but only in the latter seventeenth century did it 
become clear that territory, as opposed to any other principle, would be the basis for the legal 
division of political orders. While these states would assert themselves as sovereign, the immediate 
institutional novelty was territorial. Moreover, the territorial states of the Empire had not so long 
ago been collections of dynastic holdings, the management of which was a household affair. Yet 
they increasingly addressed themselves as states possessing a coherent, stable, and longstanding 
territory. Suddenly, the land – as an ethical, legal, and historical entity – was important on a new 
scale. The former constitutional order of the Empire had emphasized graduated levels of personal 
fealty, but with the territorial state the land, as a single entity, was subject to a single authority, 
possessed by a single head. 
Certainly, the authors studied in this dissertation were not the only ones concerned with the 
rise of territorial states. But they were particularly well-situated to speak to the political concerns of 
such states. Pufendorf, Wolff and Vattel all spent significant time as counselors, advisors or 
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diplomats to territorial states. Locke, on the other hand, not directly involved in continental affairs 
of state, provided a reading of natural law that was widely picked up in the eighteenth century. More 
than that, all of the authors studied here wrote in and contributed to an ius gentium tradition 
concerned with developing laws for a society of mutually exclusive territorial states. That tradition, 
rooted in natural law philosophy, aimed to provide legal and moral prescriptions beyond skepticism 
and confessional divides, seeking a largely secular language appropriate to territorial statehood. The 
chapters of this dissertation have studied approaches to territory from diverse angles, which 
nonetheless coalesced around a common set of ideas about territory, examined below.  
 
1. Property, ownership, and territory 
The historian of economic and political thought Istvan Hont once wondered “whether it has 
ever been possible to justify the existence of ‘nation-states’ as sovereign occupiers of definite tracts 
of the surface of the globe… in anything but de facto terms.”747 Territorial legitimation, he 
emphasized, was a quite fragile thing. “Holding territory is a question of property rights, and 
states… are owners of collective property in land. Settling the issue of territorial property would 
require a clear principle of legitimation capable of specifying who… could occupy what territory and 
for how long.”748 Hont thought that we still lacked an ultimate answer to the problem of territory. 
The chapters of this dissertation can be considered a history of attempts to answer Hont’s question 
about the fragility of collective property in land. 
When historians of political thought do consider territory, it is usually through the lens of 
theories of private property, which are meant to illuminate territory either directly or by analogy. As 
the theories dissected throughout this dissertation reveal, territory was certainly a matter of property 
 
747. Istvan Hont, “The Permanent Crisis of a Divided Mankind,” in Contemporary Crisis of the Nation-State? ed. John Dunn 
(New York: Wiley-Blackwell 1995), p. 171. 
748. Ibid. p. 173. 
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or ownership in many instances. But the form of ownership usually had little to do with the 
justificatory schema of private property. The powers claimed over territory, mainly to jurisdiction, 
resource extraction, and control of movement, were not easily traceable to private acquisitions. More 
importantly, the limitations on ownership that underwrote much early modern property theory were 
absent in the discussion of territory. Namely, the use criterion, by which property rights were 
conditional on productive use, was largely absent from the theories of territory examined here. Since 
the previous century, the use criterion had been useful for colonialists keen on dispossessing native 
peoples of their land. Wolff in particular provided a strident critique of this approach, arguing that 
there were a wide variety of forms of life a nation may choose for itself on its land, which could not 
be undermined by external standards of another state. For Pufendorf, the defense of broad land 
usage was based in a moral conventionalism, while Vattel adopted a largely Lockean framework that 
nonetheless carved out exceptions for national territory.  
But property theories also proved insufficient for the territorial rights of states. Acquiring 
and holding property to the exclusion of others, especially from a primitive community of 
ownership, was justified insofar as it was necessary for human needs. But acquiring and holding 
territory almost always relied on a prior account of a community who anteceded the political 
formation of a state. It was the account of this community that underpinned the normative 
legitimacy of territorial division. Territory was understood as a form of ownership, but property 
itself did little of the work. Communities themselves were not well-specified in most cases, which 
speaks to the fragility in Hont’s question, but they often depended on a theory of natural sociability. 
That theory was most pronounced in Pufendorf’s account of a law of nature requiring us to 
associate together in whatever form suited our needs. The territorial state itself was unnecessary, but 
it offered a higher level of security than possible with the other social formations he assumed would 
form prior to the state. Similarly, Wolff and Vattel both assumed a community they called the 
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‘nation,’ which lay exclusive claim to the territory of the state as the domain of its self-determination. 
While ‘nation’ was sometimes synonymous with ‘state,’ Vattel made clear that the nation had a 
separate and independent identity. But the community that underlay the territorial state was often 
more of a premise than an argument, an assumption that lay outside the main logical steps but was 
necessary for them to work.  
 
2. Conquest and rights to land 
Conquest theory turned out to be one of the discursive spaces in which modern thinkers 
articulated what it meant to be a community in possession of land. Although debates over the nature 
and origin of territory as such often involved property theory, conquest offered a different 
vocabulary in the ius gentium in which critics developed ideas about rights to indivisibility on the land. 
Conquest intersected with theories of territory in at least two ways. First, in the traditional Grotian 
argument, conquest in a just war gave the conqueror absolute power over the defeated, and could 
become the foundation for a patrimonial kingdom. In such a kingdom, almost universally assumed 
to begin as the result of conquest, the ruler could alienate or divide the realm as he saw fit. While 
patrimonial kingship prompted several critiques, one of them focused specifically on the power of 
division and alienation. The perfect political community, for Gershom Carmichael as for Vattel, 
required territorial stability. Rejecting patrimonialism led to the assertion of a community that 
underlay the state whose coherence relied on its territorial unity.  
Yet, as indicated in Chapter 3, patrimonialism was hardly stamped out. While European 
political thought rejected patrimonial kingship on the continent, the practice continued unabated in 
the colonies. A more global history of patrimonialism would chart the rise and decline in relation to 
European states alongside its assertion as a tool of empire. Moreover, the paradigm of territory as 
the subject of ownership never disappeared. On the contrary, Vattel’s influential doctrine merely 
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transposed the nation for the patrimonial ruler. The power of division disappeared, but the authority 
of the nation over its territory was as subjectively unlimited as the patrimonial prince’s.  
Second, the possibility of losing or gaining territory through conquest occasioned Locke’s 
idea of perpetual native rights to always overthrow the foreign conqueror. Locke’s invocation of a 
collective native right to inherit the land was directed at the conquest-based answer to the Norman 
Yoke theory, which had been recently revived at the time of his writing. Conquest was a matter not 
only of contesting absolute rule, but also of defending rights to territorial sovereignty.  
 
3. Natives and native country 
The rise of territorial states and the new philosophical doctrines fitted to defend it also had 
consequences for the theory of political membership. If states were a matter of a single authority’s 
power over a spatial district, rather than myriad personal, jurisdictional and religious relationships, 
then who exactly belonged in which land, and what powers did states hold over those who did not 
belong? Pufendorf, Wolff and Vattel all defended the nation’s right to control its borders against a 
universal right to emigrate and travel. Charitable rights of hospitality aside, states were not morally 
required to allow non-members on their territory. Wolff, however, went the furthest in specifying 
the territorial distinctions of different identifies, emphasizing the differences between natives, 
citizens, and foreigners.  
Moreover, Locke, Wolff and Vattel each advanced designations of particular lands as 
‘native.’ The term itself was not novel. But in new spatial contexts nativity gained new political 
significance. For Locke, the native right granted perpetual claims to self-rule in a particular land. For 
Wolff, one’s native country granted such rights that the process of naturalization had to assume the 
legal fiction that all citizens are jus soli. For Vattel, designating a ‘native country’ bridged an analytical 
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gap which explained why otherwise disparate powers of jurisdiction and ownership coincided in a 
particular place.   
Many of the authors studied in this dissertation offered, either implicitly or explicitly, proto-
nationalist theories of territorial self-determination. There was variety in how developed those 
theories were. In some cases, as in Pufendorf, the community that underlay the state was more of a 
sociological necessity than any coherent collective agent. But Locke’s native right, Wolff’s self-
perfecting nation, and Vattel’s nation which preceded the state, all spoke to a common assumption 
that territorial sovereignty was the affair of nations, or nation-states. In none of these instances was 
that society imbued with much moral or descriptive content, much less ethnic, religious or racial 
content. But by the mid-eighteenth century, natural law authors had coalesced around a shared 
vocabulary that legitimized territory by reference to an antecedently sovereign spatial community.  
Yet this proto-nationalism (if we can call it that) was selectively applied. In Locke’s rendition 
of native rights against foreigners, he applied it equally to British subjects, Grecian Christians, and 
Biblical peoples, but not to native Americans. Similarly, Vattel’s defense of national territory 
involved an explicitly expansive notion of how a nation might use its territory, but he nonetheless 
celebrated as ‘extremely legal’ the North American colonial land grabs. Even if it were true, as Locke 
and Vattel falsely claimed, that indigenous life was non-sedentary and loosely structured, it was not 
clear why this would disqualify them from claiming territorial rights for their own. After all, holding 
territory was not dependent on agricultural use. Wolff went the furthest in critiquing colonialism and 
endorsing expansive land rights for a variety of forms of social life. But even his approach pinned 
certain political entitlements to having a ‘native country’, which he denied to all travelers.  
At a minimum, these thinkers offered more or less expansive theories of what entitled a 
community to a certain piece of the globe. But in the course of that theory, even when attempting to 
accommodate non-European forms of social life, they reduced territorial rights to a small range of 
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possible political arrangements. The sovereign territorial state offered a single vision of how to 
organize political life at the highest level and was incompatible with other forms of structuring 
collective life on the land. 
It is important to stress the juxtaposition of the language of natives, native country, and 
native rights, with the larger idiom in which these discussions occurred, which was natural law. 
Natural law was a common place to go to seek non-confessional answers to political order. It was a 
vocabulary that promised to transcend divisions through its claim to universality. It is striking, then, 
that in developing a vocabulary for the political space of states, thinkers frequently evoked the image 
of the native as an ideal of political belonging on the level of the territorial state. The native and 
natural were not counterposed to one another. On the contrary, the rights proper to the native in 
their native land were portrayed as either natural rights or manifestations of a law of nature. But this 
had not always been. Christian Wolff remarked explicitly on the novelty of discussing native country 
in a text on the law of nations, finding it necessary to explain and defend why such a discussion was 
appropriate. The philosophical underpinning of the territorial state that emerged in Vattel was 
crafted from a situated natural law. It was a universalistic language of political order. But to defend 
that order, it had to be deeply rooted in a particular location and a particular human community, the 
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Appendix A: Outline of Arguments in “Of Conquest” 
Note: “≠” indicates who the argument was likely posed against. 
1. Against conquest by unlawful war (§176) { ≠ Hobbes} 
2. Against conquest in lawful war over mixed population (§177) { ≠ Brady, Stuart Norman 
Conquest theory} 
3. Against conquest in lawful war over separate population (§178-182) { ≠ ius gentium, 
Grotius, Bohun} 
⁃ Power over life of  those actively engaged in aggression 
⁃ No power over estates in excess of  reparations 
⁃ No power over posterity 
4. Against acquisition of  a country in lawful war, tabling (2)-(3) (§183-84) { ≠ ius gentium, 
Grotius, Bohun} 
⁃ Value of  land acquired ≥ value of  damage done 
⁃ Value of  land acquired is different in kind than money  
5. Against acquisition of  a country just conquest by consent, tabling (2)-(4) (§186) { ≠ Hobbes, 
Grotius, Pufendorf} 
⁃ Impossibility of  consent under force Þ any promising is non-binding.  
6. Against dominion by conquest over posterity (§189-92) { ≠ ius gentium, Grotius, Bohun} 
⁃ “double right” of  each 
⁃ To ‘Freedom to his Person” 
⁃ To the possessions of  ancestors 
7. Against absolutist authority over property (current day) by right of  conquest (in the past) 
(§193-194) { ≠ Stuart absolutism, neo-Hobbesian} 
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Appendix B: On Dating the Composition of “Of Conquest” 
 The exact dating of  Ch XVI is unclear. Laslett claims that it was written in the early stages of  
composition, likely in 1681-82, with possible changes later in 1688-90.749 It would be easier to gauge 
if  the chapter had a single clear opponent. But there appears to be different possible interlocutors at 
various points of  composition. While the chapter may respond to arguments from conquest in the 
ius gentium generally, it could also respond to Robert Brady’s writing in 1681-82,750 or Edmund 
Bohun’s revival of  conquest in 1688-90.751 There were multiple phases of  conquest debate that 
overlapped with Locke’s composition. As I indicate in Appendix I, it seems that different parts of  
the chapter are written with different interlocutors in mind, which may explain its rhetorical style of  
leaping from one possible problem to the next.  
 Milton is the best guide to the forensic dating of  Locke. Locke used different styles of  Biblical 
notation throughout Ch XVI, sometimes in the “old style,” characteristic of  1680-82, and some in 
the “new style,” characteristic of  the late 1680s.752 Interestingly, Ch XVI is the only chapter that 
contains the new style outside of  Ch V, which is written entirely with the new style of  notation. This 
indicates that at least some portion of  Ch XVI was edited later on, with the insertion of  Ch V into 
the manuscript.753 There’s no certainty, but if  the new style was used only in Ch V and XVI then it 
stands to reason that he was paying attention to both of  the relatively close in time. It may be that 
the original version of  Ch XVI was very short, much like Ch IV, with which it shares some themes, 
intended as a perfunctory dismissal of  historical-legal arguments for monarchical authority from 
conquest. These would have been evident in Brady’s histories, popular during Locke’s earlier stage of  
writing. But after Bohun’s revival of  arguments from conquest (and not merely historical arguments 
like Brady’s, but the actual claim that William II had waged a ‘just war’ on James II and claimed right 
of  conquest), Locke may have expanded Ch XVI to include a more worked out answer to ius gentium 
arguments, including the language of  native rights. The reference in question, “2. Kings XVIII. vij”, 
is to a biblical instance of  throwing off  conquerors, which Locke brings in for rhetorical force at the 
very end of  the chapter. 
 
 
749. Laslett p. 384 fn. 
750. Pocock 1957 Ch 7. 
751. Goldie 1977 
752. Milton, “Dating Locke's Second Treatise,” (1995), pp. 372-74. 
753. Milton’s interest is in the late insertion of Ch V, and does not comment on the occurrence of the new notation style 
in Ch XVI. 
